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I began writing this book two years before the announcement of the 
Joint Comprehensive Plan of Action (JCPOA) among the P5+1 states 
(the United States, the United Kingdom, France, Germany, Russia, 
China), the European Union, and Iran in July 2015. My intention in 
writing this book was to examine the international legal questions 
that have been raised regarding Iran’s nuclear program since 2002, 
when it was discovered that Iran was secretly constructing two nu-
clear facilities at Natanz and Arak. I of course knew from the begin-
ning of the project that the diplomacy surrounding the international 
dispute over Iran’s nuclear program was a moving target, and so 
I very deliberately organized and framed the book as a historical case 
study, applying the sources of international law to questions con-
cerning both Iran’s, and the International Atomic Energy Agency’s 
(IAEA’s), compliance with the relevant legal sources over the period 
from 2002 through to the summer of 2015, when I planned to com-
plete the manuscript. Again, my plan was to clarify for students, 
scholars, and practitioners alike, how the relevant sources of law, 
including primarily the 1968 Nuclear Nonproliferation Treaty and 
IAEA treaty law, should be properly applied to this historical case 
study, in hopes that this examination would inform both the ongoing 
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diplomacy surrounding the Iran nuclear dispute itself, as well as simi-
lar future cases.

The JCPOA’s agreement in July 2015 was a watershed moment in 
the diplomatic history of the dispute between the West and Iran over 
the latter’s nuclear program, and it is a development to be welcomed. 
It did, however, necessitate some fairly substantial late reworking of 
the text of this book in order to properly include within it a consid-
eration of the JCPOA and its legal and political implications, and to 
place this diplomatic accord in its context within the legal and diplo-
matic history of the Iran nuclear dispute.

The advantages of being able to include a consideration of the 
JCPOA in this volume are clear. All of the diplomatic history and the 
legal analysis that I had already planned to provide herein concerning 
developments from 2002 to 2015, can now both serve its originally 
intended purposes as well as provide the indispensable context for 
understanding the JCPOA, its meaning and implications.

I am grateful to the editors at Oxford University Press, and espe-
cially to John Louth— with whom I’ve now worked closely on three 
books— for their cooperation and guidance in the making of these 
changes to the manuscript.

DJ
Tuscaloosa, Alabama

January 2016
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In this book, I want to provide an international legal analysis of the 
most important legal questions that have been raised since 2002 
regarding Iran’s nuclear program, and to set those legal questions 
in their historical and diplomatic context. My purpose is to clarify 
how the relevant sources of international law— including primarily 
the 1968 Nuclear Nonproliferation Treaty and International Atomic 
Energy Agency (IAEA) treaty law— should be properly applied in the 
context of the Iran case. My hope is thereby to provide an instruc-
tional case study of the application of these sources of international 
law, the lessons from which can be applied to inform both the ongo-
ing legal and diplomatic dynamics surrounding the Iran nuclear dis-
pute itself, as well as similar future cases.

I have been writing articles and blog posts about Iran’s nuclear 
program and related international legal questions for over ten years. 
At a conference several years ago, a friend said to me, “You’ve already 
written so much on this topic, you’ve basically got half a book written 
already. Why not just finish the book?” That made a lot of sense to me.

As a bit of an aside, the development of my ideas on this subject 
I think interestingly demonstrates how changes in technology have 
affected the scholarly endeavor. We can now develop ideas through 
blog posts and other shorter online pieces, inclusive of engagement 
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with peers through comments in those fora, and through that pro-
cess mature and ferment our thinking for a while, before we sit down 
to write a formal article or book on the subject. In years past, one 
could try out one’s ideas at conferences and in private discussion 
with peers, but opportunities to engage with essentially the entire 
epistemic community were simply not readily available. The Internet 
and the blogging revolution now give us this opportunity. For me, 
the process of blogging and writing shorter online pieces for the past 
several years has been invaluable in developing, testing out, and re-
forming my thoughts on the subject of this book.

In the course of that development, I have had a range of responses 
to my analysis and arguments concerning Iran’s nuclear program. 
Some from my scholarly colleagues have been most constructive 
and useful. This includes the comments I received from colleagues at 
Hebrew University in Jerusalem, who very kindly invited me to share 
my ideas with them on this subject of intense interest and import in 
Israel in particular.

Certainly the most colorful responses, though, have come from 
other quarters, and particularly from members of what I  like to 
call the “nonproliferation expert community”; a Washington, D.C.– 
centric collection of think tanks and nongovernmental organizations 
(NGOs), focused on weapons of mass destruction (WMD) nonpro-
liferation issues. Members of this community have various profes-
sional backgrounds. Very few are lawyers— a fact which does not, 
however, tend to dissuade them from confidently expressing their 
views on complex legal questions.

As with many issue- specialist policy communities, the nonprolif-
eration expert community tends to be quite a cliquish, professionally 
incestuous, and self- referential little village. But unlike many other 
civil society groups, I  have found that the nonproliferation expert 
community, in by far most cases, is very closely aligned in its views 
and emphases with the core narratives and emphases of powerful 
Western governments, and in particular with those of the U.S. gov-
ernment, with only the smallest amounts of quibbling around the 
edges. The reasons for this coincidence of effort and views appears to 
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have greatly to do with the members of this expert community having 
been previously, or hoping to be in the future, employed by Western 
governments, and being either directly or indirectly dependent upon 
those governments for funding and favor.1 As a result, this expert 
community, which exercises a perversely disproportionate influence 
on government policy makers, has very little time for, and indeed is 
quite hostile to, anyone who challenges the core narratives of those 
governments’ policies, including particularly the U.S. government’s 
view that Iran’s nuclear program is among the foremost international 
threats to the interests and security of the United States.

Since in my work over the years I have concluded that Iran’s in-
ternational legal arguments with regard to its nuclear program are in 
many instances persuasive and worthy of serious consideration, and 
that those arguments are, in fact, frequently more objectively correct 
that those of Iran’s Western detractors on the nuclear issue, and even 
than those of the IAEA itself, the nonproliferation expert community 
has overall reacted quite hostilely to my work, and on multiple occa-
sions it has been expressed to me that I am in essence providing aid 
and comfort to the enemy of the free world through my international 
legal analysis.2 A rather strange position for a humble international 
law academic to be placed in.

1. See, e.g., Daniel Joyner, The Revolving Door between the USG and Wonkdom Turns 
Yet Again, Arms Control Law, Nov. 21, 2014.

2. See, e.g., David Albright et al., Understanding the IAEA’s Mandate in Iran: Avoiding 
Misinterpretations, ISIS Report, Nov. 27, 2010; Daniel H. Joyner, A Whole ISIS Report 
Devoted to Little Ol’ Me, Arms Control Law (blog), Nov. 27, 2012; James Fry, 
Book Review of Daniel H. Joyner & Marco Roscini, Nonproliferation Law as a Special 
Regime: A Contribution to Fragmentation Theory in International Law, 108 Am. J. Int’l 
L. 146, 152– 153 (Jan. 2014) (“Perhaps the book’s most important contribution is that 
it represents another step in Joyner’s ongoing effort … to establish nonproliferation 
law as its own bona fide field within international law. Despite that effort, specialists 
in nonproliferation law largely continue to identify themselves as specialists in other 
fields, such as international trade law, space law, the law of the sea and international 
environmental law. Not many of them even teach courses on nonproliferation law … 
To help understand the general reticence to identify oneself as a nonproliferation law 
specialist, one might want to look at the vitriolic criticism that international relations–  
oriented realists have levied at Joyner, essentially for arguing that certain nonprolif-
eration laws actually limit the actions of states and international organizations.”).
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The reason I mention these particular responses to my work on 
my blog and in other online fora is that I would like to address at the 
beginning of this book a few of the questions that this nonprolif-
eration expert community have put to me over the years, that have 
caused me to do some soul- searching, and to come to my own un-
derstanding of why I work in this area, which I would like to briefly 
share. These questions often take something like the following form:

Are you an Iran apologist?
Are you on the payroll of the Iranian government?
Aren’t you afraid that, in making these arguments, you are 

giving aid and comfort to Iran?
Why do you spend so much time and effort pushing your 

analysis and conclusions on this subject?

Let’s take these in turn. First, am I an Iran apologist, or on the 
payroll of the Iranian government? The answer is absolutely in the 
negative to both questions. I have no particular sympathies or posi-
tive biases toward the Iranian government whatsoever. I view Iran’s 
actions in international relations neutrally, as I would view those of 
any other state; agreeing and sympathizing with some, and opposing 
others. I certainly have never received a penny from the Iranian gov-
ernment, nor have I advised or represented the Iranian government 
on any of the legal matters relevant to this book. I value my objectiv-
ity and independence as a legal scholar above everything else in my 
professional life.

I have long thought that the most important contribution that 
university- based international legal scholars can make to discourse 
on important issues of international relations flows from our ability 
to independently and objectively analyze legal questions, free from 
particular bias toward the interests of any of the parties to the issue. 
Now, I am neither so naïve nor so arrogant as to think that biases 
and prejudices do not exist among university- based international 
legal scholars, myself most certainly included. However, when we are 
at our best and most objective, it is because we are financially and 
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institutionally independent of the government powers that are party 
to a dispute. The same cannot be said of the majority of the NGO- 
based nonproliferation experts who write and speak on the topic of 
Iran’s nuclear program in the United States and in other Western 
states, whose personal and professional fortunes, as I  have noted 
above, are all too often either directly or indirectly tied to a party to 
the dispute.

Thus, one of the primary reasons I  continue to work and write 
in this area is that there are few independent, university- based in-
ternational lawyers writing on international arms control law topics, 
inclusive of the topic of Iran’s nuclear program, and I  think that it 
is important to have independent voices evaluating the legal argu-
ments of the states parties to this dispute, as in any other area of in-
ternational law. Indeed, the need for independent scholarly analysis 
only increases in areas of heightened political sensitivity. And there 
are few areas of greater sensitivity to states than the area of nuclear 
weapons development, possession, and proliferation. Within that 
context, Iran’s nuclear program is at the forefront of international 
concern.

Second, am I  not afraid of somehow aiding and abetting Iran 
through my work? Returning to the issue of academic indepen-
dence, I think that this is a wholly inappropriate question to ask of 
a legal academic. It assumes that one’s scholarly research program 
and analysis should somehow be influenced by politics and ideology, 
and that due to these considerations, some issues or questions are 
outside of the proper or prudential scope of independent scholarly 
inquiry. I think that this is a rather fundamental mistake. Would you 
ask a university- based physical scientist studying the theory of evo-
lution by natural selection, whether he is concerned about the impact 
his work may have in providing support to one position or another 
in political debates between creationists and evolutionists regard-
ing public education— and if he is not, shouldn’t he be? Of course 
not. The scientist must approach research topics in a dispassionate 
manner, and must assess data collected in an objective and indepen-
dent fashion, letting the results of his analysis fall where they may, 
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without any thought or regard concerning the ideological or policy 
positions his work may or may not support. This, in my view, is the 
most important role of the independent, university- based scholar or 
scientist; to apply his disciplinary tools rigorously to arrive at ana-
lytical conclusions, and to keep his discipline free from concern for or 
regard to political or ideological considerations or implications. On 
this basis, therefore, my answer to this question is categorically no. 
I am not concerned.

Third, so why have I spent so much of my time and effort on this 
subject? In addition to the other reasons mentioned above, the honest 
truth is that I have a deep and abiding frustration with bad interna-
tional legal argumentation made by states, and especially by powerful 
states, that goes unchallenged. And in the international dispute re-
garding Iran’s nuclear program, I have found erroneous legal analysis 
and argumentation by concerned states parties to be ubiquitous.

While international law is by no means the central concern of the 
parties to the ongoing dispute over Iran’s nuclear program, interna-
tional legal arguments have been made and continue to be made by all 
interested parties, both states and international organizations, in an 
attempt to provide support for and legitimacy to their respective policy 
approaches and efforts relative to the dispute. Thus, international law 
plays a significant, if not central, role in the larger international rela-
tions and security dispute over Iran’s nuclear program because the par-
ties to the dispute recognize that it does. And in an international legal 
system in which resolution of high- politics disputes by international 
judicial bodies, especially in the international security realm, is rare, 
I think there is a particularly needful role for international legal schol-
ars to play, in providing independent analysis of the international legal 
issues raised in such disputes; i.e., playing a role of neutral arbiters to 
the self- interested legal arguments of all parties to the dispute.

Scoffs of incredulity will no doubt attend the expression of the 
following sentiment, but I am someone who actually does deeply care 
about the integrity and credibility of international law and the inter-
national legal system. This is at the root of my concern that incor-
rect legal arguments, particularly those made by powerful states (i.e., 
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those states able to withstand the horizontal, issue- linkaging com-
pliance pressure forces on which enforcement of international law 
depends) that are employed as justification for state action, do not go 
unchallenged and are shown persuasively to be erroneous, lest it be 
verified, as many developing states already believe, that international 
law is simply a tool of power, exercised by powerful states for the fur-
therance of their own interests. If developing states, representing as 
they do the majority of states and peoples of the world, do generally 
become convinced that international law is simply one more tool of 
powerful, Western states to exercise their power over weaker states, 
through incorrect interpretation and politicization of the law, I think 
that international law will increasingly lose its credibility, and with it 
its power and influence in international relations.

My general theoretical approach to international law may ac-
curately be termed a formalist approach. I  think international law 
serves its purposes best when it provides for an even juridical play-
ing field for states, and for predictable and orderly relations among 
states that consent to rules that are subsequently applied objectively, 
consistently, and universally. Powerful states, of course, are typically 
formalists themselves when it comes to their own legal obligations, 
and will invariably vehemently oppose attempts by others to assert 
that they are bound by obligations to which they did not clearly con-
sent. Nevertheless, in their relations with weaker, developing states, 
powerful states often manifest an extraordinary ability to forget the 
advisability of this state- sovereigntist view of international legal 
obligation, and to quickly turn into legal realists, arguing that even 
if established legal sources do not clearly impose an obligation on a 
weaker state, normative and practical considerations, supplemented 
increasingly by the practice of international organizations over 
which powerful states have disproportionate influence, support an 
extension of legal obligation nevertheless.

It is this sort of legal realism, employed by powerful states 
to allow them to modify their own legal obligations ex post facto, 
and to impose legal obligations upon weaker states in a less- than- 
consensual manner, that allows their power and discretion to better 
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serve their own interests, at the expense of orderly, predictable, and 
consistent relations among states, and frequently at the expense of 
the interests of developing states.3

In my opinion, international law only has a future of usefulness 
and value to international relations if its integrity and credibility as a 
proper legal system, which eschews the disproportionate influence of 
power, is preserved. The future usefulness and relevance of interna-
tional law depends very much upon its present treatment by power-
ful states in particular.

Powerful states will, of course, rationally seek to use their power 
in furtherance of their own interests in international affairs. This is 
understandable, and normative debate of this proposition is largely 
useless. However, the ability of powerful states to hijack the sources 
and institutions of international law, to provide a veneer of legiti-
macy to what are, in fact, naked uses of power in self- interest, prej-
udicial to the interests of weaker states should, in my opinion, be 
vigorously opposed by those who care about the credibility of inter-
national law as a legal system.

Part of the preservation of the integrity of international law lies 
in demonstrating when powerful states’ and powerful international 
organizations’ legal arguments are incorrect— a job that indeed 
would ideally be done by properly authorized international judicial 
tribunals. But in the practical absence of such dispute resolution on 
most issues of high- politics and international security, in my view in-
dependent, university- based international legal scholars must fill in 
this gap and provide objective, rigorous legal analysis. While this will 
not have the same effect, or serve as useful a role, as would meaning-
ful and predictable resort to proper international adjudication, at the 
least it will demonstrate to developing states that the international 
law scholarly community wants to uphold the integrity of interna-
tional law. This may help them to continue investing in and engaging 
with the international legal system.

3. See, e.g., Monica Hakimi, Unfriendly Unilateralism, 55 Harv. Int’l L.J. 105– 150 
(2014).
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I know that I have waxed quite grandiose in this introduction. But 
I wanted to provide readers with a sense of my motivations for writ-
ing this book, and the concerns that have animated me in spending 
so much time and effort on this subject.

A word now on how this book fits in with my previous work and 
publications. This is my third monograph on the overall topic of arms 
control law, and in particular nuclear energy and nuclear nonpro-
liferation law. In my previous two books, International Law and the 
Proliferation of Weapons of Mass Destruction (2009), and Interpreting 
the Nuclear Nonproliferation Treaty (2011), I  have provided explica-
tion and analysis of the international legal and normative regime 
governing state possession and proliferation of nuclear energy ma-
terials and technologies, including nuclear weapons. In brief, the 
present book is an attempt to apply the law of that regime, as I have 
developed an understanding of it in my previous two books, to the 
concrete case study of the Iranian nuclear program.

Having written these previous two books, I am keen to keep re-
dundancy of material in the present book to a minimum, while also 
of course constructing this book to be a stand- alone volume. In im-
plementing this balance, I will provide in this book all of the material 
necessary to the legal analyses involved. I will also, however, at times 
make reference to and point the reader to analysis contained in my 
earlier two books, when I think that the full explication of a concept 
here would produce excessive redundancy of text. In those instances, 
I will provide a summary of the relevant analysis here, while direct-
ing readers to the more full analysis elsewhere, should they wish to 
reference it.

On the case itself. Iran’s nuclear program and the international 
dispute concerning it is, I believe, an important case study of the ap-
plication of international law to a complex international dispute in 
the issue area of nuclear energy and nuclear nonproliferation. This 
is a dispute which is ongoing at the diplomatic level, even with the 
conclusion of the Joint Comprehensive Plan of Action among Iran, 
the European Union, and the P5+1 (the United States, the United 
Kingdom, France, Germany, Russia, China) in July 2015. And it is 
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of course impossible to predict what further diplomatic or other de-
velopments lay in store. No matter how this dispute further evolves 
going forward, however, an analysis of the legal issues that have been 
raised in the context of the Iran nuclear dispute since its inception in 
2002 can, I believe, provide an important instructional case study of 
the application of international law to a complex international dis-
pute involving the development of peaceful nuclear energy capabili-
ties and concerns regarding nuclear weapons proliferation. It is my 
hope that the analysis herein will provide a current understanding of 
the application of international law to the Iran nuclear case— which 
will also provide the legal context for understanding the implications 
of the Joint Comprehensive Plan of Action (JCPOA )— as well as an 
enduring understanding of the legal issues that have been raised in 
the Iran case, that can be applied to similar future cases.

Finally, a note on the framing of the legal analysis in this book. 
As I wrote in the Preface, as I finish this manuscript in January 2016, 
the JCPOA has been agreed among Iran, the European Union, and 
the P5+1, and endorsed by the U.N. Security Council. As I  will ex-
plain more fully in Chapter 7, the JCPOA is not itself a source of in-
ternational law. It is explicitly legally nonbinding. However, it does 
comprise detailed and important political commitments undertaken 
by its parties. Some of these commitments, when implemented, will 
have legal implications:  for example, Iran’s commitment to provi-
sionally apply the IAEA Additional Protocol. The JCPOA itself, how-
ever, is simply a diplomatic accord that provides a path forward for 
a peaceful resolution of the concerns of the various actors that have 
given rise to the legal disputes considered in this book.

In Chapters 1– 6, therefore, I will provide a review of the historical 
and diplomatic background of the Iran nuclear dispute, and an ex-
planation of the dispute itself beginning in August 2002 and lasting 
until the date of the agreement of the JCPOA in July 2015. I will also 
provide international legal analysis of the chief legal questions that 
have been raised in the context of this dispute. I  will conduct this 
legal analysis as a historical case study and will provide assessments 
and conclusions regarding these legal questions, that I consider to be 
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correct as of July 2015, at the time of the agreement of the JCPOA. 
Chapters 1– 6 will therefore comprise Part I of the book, covering this 
thirteen- year period of confrontation between Iran and its critics re-
garding its nuclear program.

In Chapter 7, which comprises Part II of this book, I will consider 
the legal situation on the eve of the adoption of the JCPOA. I will 
then proceed to review this momentous diplomatic and legal accord 
reached between the various parties to this dispute, as well as the 
other relevant legal and political developments that have occurred 
since July 2015 and will consider their legal and political implications 
for the context of Iran’s nuclear program.



      



      

PART I

Confrontat Ion

 



      



3

      

C hapter  1

Iran’s nuclear Program and 
the Period of Confrontation 

from 2002 to 2015

This is, of course, primarily a book about international law and its 
application to the Iranian nuclear case. And the balance of the book’s 
chapters will identify and analyze these international legal questions. 
However, as with any legal analysis, one must start with an under-
standing of the factual context in which the law is to be applied. To 
that end, I will provide in this first chapter an overview of the his-
tory and constituent elements of Iran’s nuclear program, along with 
important related historical context. I will also provide an account 
of the political and diplomatic crisis that ensued between Iran and 
the West from August 2002 through to July 2015, when the Joint 
Comprehensive Plan of Action was agreed among Iran, the European 
Union, and the P5+1 states (the United States, the United Kingdom, 
France, Germany, Russia, China)— i.e., through the years of confron-
tation leading up to the political and legal accord between these par-
ties which the JCPOA represents.

After the legal analysis of this period of confrontation contained 
in Chapters 2– 6, I will pick up the historical and diplomatic narrative 
in Chapter 7 by reviewing the JCPOA itself, and the other legal and 
diplomatic developments that have occurred since July 2015, along 
with their legal implications.

More complete and detailed histories of these subjects are 
available elsewhere, and I do not intend for the following to be an 
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exhaustive account.1 However, I do think it is important to include 
this necessarily brief and selective narrative here, in order to pro-
vide the essential historical and factual context on which the primary 
legal analysis of the succeeding chapters of the book will be based.

I .   HIstorY, orIGIn, deVeLoPMent, and 
struCture of Ir an’s nuCLe ar ProGr aM

A.  Birth of Iran’s Nuclear Program

In the 1950s Shah Mohammad Reza Pahlavi became motivated to 
develop nuclear technology in Iran for a number of reasons. One of 
these was generally to develop Iranian independence and strength. As 
with many countries in the Middle East, Iran viewed itself as having 
been historically exploited by stronger Western powers, particularly 
with regard to its natural oil wealth. In light of this history, and par-
ticularly in light of the overthrow of the democratically elected prime 
minister of Iran, Mohammed Mossadegh, in a coup orchestrated by 
the United States and the United Kingdom in 1953, many Iranians at 
the time felt that Iran was “a weak country that must do what it can 
to protect itself against stronger and more aggressive ones to achieve 
some kind of ‘independence’ within a Western- dominated world that 
is historically hostile.”2

For the Shah, developing nuclear technology presented one means 
by which Iran could break from this history of exploitation and “mod-
ernize” itself.3 The Shah did not view rebelling against Western ideas 
to be an effective means of breaking away from Western dominance, 
but instead believed that “modernization and Westernization were 
synonymous” and that by emulating the West, he could modernize 

1.  See, e.g., David Patrikarakos, Nuclear Iran:  The Birth of an Atomic 
State (2012).

2. Id. at 9– 12.
3. Id. at 13.
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Iran and help it join the ranks of the most powerful countries in the 
world.4

In 1956, Iran established the Atomic Center of Tehran University, 
and shortly thereafter began negotiating with the United States 
to purchase a 5 megawatt (MW) reactor for this center.5 In 1957, 
the United States and Iran signed a bilateral agreement entitled 
“Cooperation Concerning Civil Uses of Atoms.”6 This agreement laid 
the framework for Iran’s pursuit of nuclear technology for peace-
ful purposes, with Western assistance.7 The agreement provided for 
U.S. technical assistance, the lease of U.S. origin uranium, and the de-
livery from the United States of a light- water research reactor.8 That 
same year, the International Atomic Energy Agency was created, in 
implementation the goals outlined in U.S. President Eisenhower’s 
1953  “Atoms for Peace” speech, including positive international 
assistance particularly to developing states in their acquisition of 
nuclear technology for civilian purposes.9 Beginning with the 1957 
bilateral agreement, the United States was to play a central role in 
the successful development of Iran’s nuclear program. In the words 
of David Patrikarakos, “[n] uclear power was born in Iran; the USA 
was its midwife.”10

In 1967, the Tehran Research Reactor (TRR), a pool- type, water- 
moderated reactor, was supplied to Iran by the United States firm 
GA Technologies. The United States also supplied Iran with 5.54 ki-
lograms (kg) of enriched uranium to use in this reactor, along with 

4. Id. at 15.
5. Ali Asghar Soltanieh, Lecture at the University of Vienna (Apr. 18, 2007), avail-

able at http:// afa.at/ sispr/ v20070418- text.pdf; Muhammad Sahimi, Atoms for Peace, 
Cairo Rev. of Global Aff., July 21, 2013.

6. Id.
7. David Patrikarakos, Nuclear Iran: The Birth of an Atomic State, at 15 

(2012).
8. Id. at 15– 16.
9.  Id. at 4.  See also Daniel Joyner, Interpreting the Nuclear 

Nonproliferation Treaty 9– 13 (2011).
10. David Patrikarakos, Nuclear Iran: The Birth of an Atomic State, at 

16 (2012).

http://afa.at/sispr/v20070418-text.pdf
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112 grams of plutonium.11 The Atomic Center of Tehran University 
was soon renamed the Tehran Nuclear Research Center (TNRC). 
During this time, Iran was eager to cooperate with other states, and 
to show that it intended to pursue nuclear energy for peaceful pur-
poses. It signed the Limited Test Ban Treaty in 1963 and the Nuclear 
Nonproliferation Treaty (NPT) on the first day that it was open for 
signatures, July 1, 1968.12 The NPT was subsequently ratified by the 
Iranian parliament, the Majlis, on February 2, 1970.13 Iran further 
signed a comprehensive safeguards agreement with the International 
Atomic Energy Agency (INFCIRC/ 214), which came into force on 
May 15, 1974.

On March 13, 1969, the U.S.- Iran nuclear cooperation agreement 
was extended for another ten years. On December 18, 1972, Iran an-
nounced its intention to begin constructing nuclear power plants, 
and its ministry of water and power began researching the feasibility 
of constructing a nuclear reactor in southern Iran.14

B.  Development during the Shah’s Reign

The Shah continued to push for nuclear energy development in Iran 
throughout the 1970s, thinking that this would be one of the quick-
est ways to modernize Iran. Money was no object. With the coun-
try’s booming oil export trade, the Shah was willing to invest almost 
unlimited resources in Iran’s nuclear energy program.15 At the peak 
of Iran’s economic development during the Shah’s reign, Iran was ac-
tively cooperating with the United States, China, Brazil, Japan, and 

11.  Contract between the International Atomic Energy Agency, Iran and the 
United States of America for the transfer of Enriched Uranium and Plutonium for a 
Research Reactor in Iran, U.S.- Iran, Dec. 22, 1967, 1967 U.N.T.S. 112.

12. David Patrikarakos, Nuclear Iran: The Birth of an Atomic State, at 
53 (2012).

13.  Muhammad Sahimi, Atoms for Peace, Cairo Rev. of Global Aff., July 
21, 2013.

14. Id.
15. Id. at 20– 21.
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other countries, arranging visits and exchanges.16 Relations were es-
pecially good between the United States and Iran during this period. 
U.S. President Richard Nixon and the Shah were close friends, and 
Nixon approved of the idea of Iran acting as a “regional policeman” 
of the Middle East.17

In the early 1970s, Iran’s nuclear program continued to grow and 
develop with the support of the United States and other Western 
powers. In 1973, the U.S.- based Stanford Research Institute as-
sessed Iran’s nuclear energy needs and “recommended the building 
of nuclear plants capable of generating 20,000 megawatts of elec-
tricity before 1994.”18 In 1974, France helped Iran to establish the 
Esfahan Nuclear Technology Center (ENTEC), which would work to 
develop the complete nuclear fuel cycle, including uranium enrich-
ment, inside of Iran.19 Also in 1974, the Shah established the Atomic 
Energy Organization of Iran (AEOI) and made substantial plans 
for development of the Iranian nuclear program and completion of 
the fuel cycle, including plans for the construction of twenty- three 
nuclear plants, which would generate around 23,000 megawatts of 
energy over a twenty- year period.20

Western support during this period included specific support 
for Iran’s uranium enrichment program. On March 14, 1975, in a 
National Security Study Memorandum 219, U.S. President Gerald 

16. Id. at 36.
17. Id. at 49.
18. Mohammad Javad Zarif, Tackling the Iran- U.S. Crisis: The Need for a Paradigm 

Shift, 60 J. Int’l Aff. 73, 80 (2007).
19. Muhammad Sahimi, Atoms for Peace, Cairo Rev. of Global Aff., July 21, 

2013; see also Mark Hibbs, U.S. in 1983 Stopped IAEA from Helping Iran Make UF6, 28 
Bonn Nuclear Fuel 16 (Aug. 4, 2003). U.S. President Jimmy Carter opposed this 
bilateral agreement between Iran and France, and objected to France’s plans to help 
Iran produce nuclear material. Facing U.S. opposition, France stopped assisting Iran 
with enrichment activities but did continue to help with production of UO2 fuel and 
had plans to help Iran with purifying uranium until the time that work was halted at 
ENTEC because of the Iranian Revolution. Id.

20.  Solving the Iranian Nuclear Puzzle, Arms Control Association 33 
(September 2013).
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R.  Ford directed “a study of the issues involved in reaching an ac-
ceptable agreement with the Government of Iran which would allow 
nuclear commerce between the countries— specifically, the sale of 
the U.S.  nuclear reactors and materials, Iranian investment in the 
U.S.  enrichment facilities, and other appropriate nuclear transac-
tions in the future.”21 In National Security Decision Memorandum 
292, dated April 22, 1975, President Ford further determined that 
the United States would “permit U.S.  materials to be fabricated 
into fuel in Iran for use in its own reactors and for pass- through to 
third countries with whom we have agreements.”22 In addition, the 
United States offered Iran uranium enrichment and reprocessing 
technologies, as well as the opportunity to invest in U.S. enrichment 
facilities.23

During this period of cooperation, Iran also contracted with a 
German firm, Kraftwerk, to build two 1,196 MW nuclear power re-
actors at Bushehr, on Iran’s southwest coast.24 Construction on the 
Bushehr reactors began that same year, with a German subcontrac-
tor, ThyssenKrupp AG, carrying out the construction.25 Kraftwerk 
estimated that the first reactor would be completed by 1980 and the 
second reactor by 1981.26 At the time of the 1979 Revolution, the 
first reactor was 85 percent complete.27

Iran had nuclear cooperation agreements in place with a number 
of other countries as well during this period. In June 1974, Iran 
struck a deal with France for two 900 MW reactors, a supply of ura-
nium, and the future construction of a nuclear research center.28 

21.  Muhammad Sahimi, Iran Has a Right to Enrich— And America Already 
Recognized It, Nat’l Interest, Nov. 19, 2013.

22. Id.
23. Id.
24. William O. Beeman, Does Iran Have the Right to Enrich Uranium? The Answer Is 

Yes, Huffington Post, Oct. 31, 2013.
25. David Patrikarakos, Nuclear Iran: The Birth of an Atomic State, at 

36– 37 (2012).
26. Id. at 38.
27. Id.
28. Id. at 39; see also Mohammad Javad Zarif, Tackling the Iran- U.S. Crisis: The Need 

for a Paradigm Shift, 60 J. Int’l Aff. 73, 80, at 80 (2007).
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Additionally, Iran purchased a 10 percent share in Eurodif, a French 
uranium enrichment enterprise.29 Iran also decided to source uranium 
from abroad, contracting with South African companies Nufcor and 
Rossing to supply 13,000 tons of uranium between 1978 and 1990.30 
Iran further contracted with a Belgian company, Belgonucleaire, for a 
30 MW research reactor.31

The official U.S. posture toward Iran during this time was gener-
ally hopeful and cooperative. A  1978 U.S. State Department mem-
orandum stated regarding Iran’s nuclear ambitions:  “we have been 
encouraged by Iran’s efforts to broaden its non- oil energy base. We 
are hopeful that the U.S.- Iran Nuclear Energy Agreement will be fi-
nalized soon and that American companies will be able to play a role 
in Iran’s nuclear energy program.”32

Throughout the 1970s the Shah publicly maintained that he was 
pursuing nuclear technology for peaceful purposes.33 In his autobi-
ography, Mission for My Country, the Shah contends that he was de-
veloping the nuclear program “for a future of prosperity and peace, 
not of war and devastation.”34 He stated that his chief goals for the 
program were economic and industrial. He saw nuclear energy as 
a source of cheap power that could improve his country’s economy 
and meet its growing energy demands. He further saw nuclear power 
as a means of aligning Iran with the industrialized countries of  
the West.35

29. Id. at 80.
30.  David Patrikarakos, Nuclear Iran:  The Birth of an Atomic State,  

at 44 (2012).
31. Id. at 46.
32. Mohammad Javad Zarif, Tackling the Iran- U.S. Crisis: The Need for a Paradigm 

Shift, 60 J. Int’l Aff. 73, 80, at 80 (2007).
33.  David Patrikarakos, Nuclear Iran:  The Birth of an Atomic State,  

at 51 (2012).
34. Id.
35. Id. at 28– 29. Critics of Iran’s current nuclear program have alleged that Iran’s 

facilities far exceed its energy needs. For example, in the Washington Post in 2005, 
former U.S. Secretary of State Henry Kissinger wrote that “for a major oil producer 
such as Iran, nuclear energy is a wasteful use of resources.” Mohammad Javad Zarif, 
Tackling the Iran- U.S. Crisis: The Need for a Paradigm Shift, 60 J. Int’l Aff. 73, 80, at 81 
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Privately, however, the Shah may also have wanted to at least 
keep a nuclear weapons option on the table. After the 1974 nuclear 
weapon test by India, the Shah began to question the prudence of re-
maining in the NPT and wondered if Iran, too, should pursue nuclear 
weapons. When the French news source Les Informations asked the 
Shah shortly thereafter if Iran would pursue nuclear weapons, the 
Shah responded, “without any doubt, and sooner than one would 
also think.”36 The Iranian embassy in France downplayed this state-
ment and stated that the French media had fabricated it. But the 
statement, if essentially accurate, does seem to suggest that the Shah 
was at least considering the possibility of nuclear weapons develop-
ment, as of course were many other countries during this period.37 
Nevertheless, the Shah continued to state publicly that it was unnec-
essary for Iran to develop a nuclear bomb due to the country’s strong 
conventional military capabilities. In 1975, he told the Washington 
Post that “[t] he best guarantee that I do not want nuclear weapons is 
the program I have launched in conventional weapons. I want to be 
able to take care of anything by non- nuclear arms.”38

(2007). However, Mohammad Zarif contends that nuclear reactors would provide a 
necessary substitute for Iran’s diminishing stock of oil and natural gas. He suggests 
that “Iran’s nuclear program is neither ambitious nor economically unjustifiable. 
Diversification— including the development of nuclear energy— is the only sound and 
responsible energy strategy for Iran.” Id. at 79– 80. Interestingly, when Kissinger was 
secretary of state for President Ford, he wrote that “introduction of nuclear power will 
both provide for the growing needs of Iran’s economy and free remaining oil reserves 
for export or conversion to petrochemicals.” Id. at 81. Kissinger further explained that 
the issue of proliferation did not come up at this time because Iran was an ally of the 
United States. The change in Kissinger’s view over the succeeding decades strongly 
suggests that U.S. concern with Iran’s nuclear expansion is neither based on a lack of 
energy demand nor on proliferation concerns, but rather on the ebbing of political 
relations between the United States and Iran. Id.

36.  David Patrikarakos, Nuclear Iran:  The Birth of an Atomic State,  
at 59 (2012).

37.  See Joseph Cirincione et  al., Deadly Arsenals, Nuclear, Biological 
and Chemical Threats 333 (2d ed. Carnegie Endowment 2005); Ariel Levite, Never 
Say Never Again: Nuclear Reversal Revisited, 27.3 Int’l Security 59– 88 (2002– 2003); 
Carey Sublette, Nuclear Weapons Archive, http:// nuclearweaponarchive.org/ .

38.  David Patrikarakos, Nuclear Iran:  The Birth of an Atomic State,  
at 65 (2012).

http://nuclearweaponarchive.org/
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C.  Shift in Attitude after the Revolution

The Iranian Revolution in 1979 brought about a dramatic shift in 
attitude toward Iran’s nuclear program, both inside Iran and in the 
West. The Islamic revolutionaries in Iran generally rejected all things 
Western and sought to distance themselves from “the Shah’s Western 
‘subservience’ [which] had emasculated the country.”39

Relations between the United States and Iran significantly wors-
ened with the Hostage Crisis of 1979.40 President Jimmy Carter 
described the event as “unprecedented in 600 years of recorded dip-
lomatic history.” In response, the United States froze Iranian assets, 
imposed financial sanctions, and ended all nuclear cooperation with 
Iran. When Ronald Reagan took office in 1981, he maintained the 
view that any possibility of nuclear cooperation with Iran had been 
destroyed by its actions during the Hostage Crisis.41

Initially, the new revolutionary government in Iran itself opposed 
further development of the country’s nuclear program. Since the nu-
clear program was seen as a source of Western technology and excessive 
spending, Ayatollah Khomeini wanted to distance Iran from this tech-
nology as much as possible. In April 1979, Fereydun Sahabi, the new 
head of the AEOI, announced that the entire nuclear program was under 
review and began making significant cuts. In June 1979, the AEOI an-
nounced that all nuclear projects other than the Bushehr reactors would 
be canceled. In July 1979, the deal with Kraftwerk for completion of the 
Bushehr reactors fell apart. Kraftwerk canceled the contract based on 
the large debts Iran owed to the company for the parts and construction 
services that had been performed thus far.42 A year after this cancella-
tion, the AEOI stated its official position on Bushehr, saying:

The construction of these reactors, started by the former regime 
on the basis of colonialist and imposed treaties, was harmful for 

39. Id. at 92– 93.
40. Id. at 106.
41. Id.
42. Id. at 95– 98.
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the country from the economic, political and technical points of 
view, and was a cause of greater dependence on imperialist countries. 
These contracts were stopped after the victory of the revolution.43

Iran soon, however, was faced with an electricity shortage and re-
turned to nuclear power as a possible solution. Iran began arbitrating 
its disputes with Kraftwerk and agreed to settle its debts and have 
Kraftwerk complete the Bushehr reactors. Iran also began trying to 
negotiate with France again. While the French company Eurodif re-
fused to refund the $1 billion Iran had invested in it, Eurodif and Iran 
did reach an agreement in which Iran would be supplied with 35,000 
tons of equipment and half of the fuel necessary for the reactors.44

D.  Influence of the Iran- Iraq War

With U.S.- Iran relations strained, the United States began looking for 
another ally in the Middle East. As Kenneth R. Timmerman writes:

The Islamic revolution in Iran upset the entire strategic equation 
in the region. America’s principal ally in the Persian Gulf, the 
Shah, was swept aside overnight, and no one else on the horizon 
could replace him as the guarantor of U.S. interests in the region.45

The United States eventually found its desired ally in Iraq and 
its leader, Saddam Hussein. Hussein sought to capitalize on Iranian 
weakness in the wake of the revolution by invading Iran. It ap-
pears that the United States at least tacitly assented to Iraq’s plans 
to invade Iran from the very beginning. Former National Security 
Council staff member Gary Sick has been quoted as saying that the 
National Security Council “was letting Saddam assume there was a 

43. Id. at 98– 99.
44. Id. at 102– 105.
45. Kenneth R. Timmerman, The Death Lobby: How the West Armed Iraq 

(1991).
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U.S. green light for his invasion of Iran, because there was no explicit 
red light.”46

When the Iran- Iraq War began in 1980, Iran faced not only a mili-
tary threat but also decreasing oil revenues and increased domestic 
energy demand, including for its war effort. This led some Iranian 
officials to turn to Iran’s nuclear energy program as a possible solu-
tion.47 A 2009 International Atomic Energy Agency (IAEA) internal 
report shows that in April 1984, then Iranian President Ali Khamenei 
officially announced that Iran would “reactivate the nuclear program 
as the only way to secure the Islamic Revolution from the schemes of 
its enemies, especially the United States and Israel.”48

In 1983, Iran asked the IAEA for assistance in setting up a plant 
for production of uranium hexafluoride, to be used in the enrich-
ment process.49 In October 1983, the IAEA sent a team to Iran to 
visit ENTEC and discuss the assistance requested.50 The team recom-
mended to Hans Blix, the director general of the IAEA, that the IAEA 
provide assistance in the development of Iran’s nuclear research 
program.51 The subsequent IAEA report stated that “ ‘a timely coop-
eration of the IAEA (with ENTEC) is highly recommendable’ to over-
come ‘a lack of practical experience and perhaps … a lack of contact 
with other scientists in more advanced institutes.’ ”52 However, this 
assistance was never provided. It appears that this was due in large 
part to U.S. opposition. Mark Hibbs has written:

Four years after the Islamic revolution, and two years after Iran’s 
new leaders dusted off the nuclear program of the deposed Reza 

46. Id.
47.  Muhammad Sahimi, Atoms for Peace, Cairo Rev. of Global Aff., July 

21, 2013.
48.  David Morrison & Peter Oborne, Does the BBC Not Trust US Intelligence on 

Iran?, Open Democracy, Aug. 8, 2013.
49.  Muhammad Sahimi, Atoms for Peace, Cairo Rev. of Global Aff., July 

21, 2013.
50. Id.
51. Id.; see also Mark Hibbs, U.S. in 1983 Stopped IAEA from Helping Iran Make UF6, 

28 Bonn Nuclear Fuel 16 (Aug. 4, 2003).
52. Id.
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Shah Pahlavi, IAEA officials were keen to assist Iran in reactivat-
ing a research program to learn how to process U3O8 into UO2 
pellets and then set up a pilot plant to produce UF6, according to 
IAEA documents obtained by Nuclear Fuel.

Sources said that when in 1983 the recommendations of 
an IAEA mission to Iran were passed on to the IAEA’s technical 
cooperation program, the U.S. government then “directly inter-
vened” to discourage the IAEA from assisting Iran in production 
of UO2 and UF6. “We stopped that in its tracks,” said a former 
U.S. official.53

Thus, as early as 1983, Iran informed the IAEA of its intentions to 
renew its development of civilian nuclear technology and attempted 
to operate ENTEC with assistance from and under the supervision 
of the IAEA; however, as in this first instance, it would face Western 
opposition at every step.54

During this period, the Iranian government continued to main-
tain that it was pursuing nuclear technology for peaceful purposes. In 
1984, Ayatollah Khomeini, Iran’s supreme leader and the “guardian 
jurist” of the Islamic Republic, issued a fatwa, or religious injunction, 
against nuclear weapons, declaring them “un- Islamic.”55 In the U.N. 
General Assembly, Iran spoke out against the insanity of the Cold 
War arms race. It also consistently voted in favor of disarmament 
and nonproliferation measures. Yet Western suspicions concerning 
Iran’s intentions remained. With the emergence of nuclear weapons 
in India and Pakistan, many thought that Iran might soon similarly 
turn to the development of a nuclear weapon as a security measure.56

53. Id.
54.  Muhammad Sahimi, Atoms for Peace, Cairo Rev. of Global Aff., July 

21, 2013.
55.  David Patrikarakos, Nuclear Iran:  The Birth of an Atomic State,  

at 117 (2012); Gareth Porter, When the Ayatollah Said No to Nukes, Foreign Pol’y, 
Oct. 16, 2014.

56.  David Patrikarakos, Nuclear Iran:  The Birth of an Atomic State,  
at 118– 120 (2012).
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Despite the 1982 arbitration agreement in which Kraftwerk had 
agreed to continue work at Bushehr, in 1984 Kraftwerk said that it 
would only continue construction on the Bushehr reactor when the 
Iran- Iraq War was over.57 The Bushehr plant was attacked several 
times during the war, resulting in damage to the dome of the reactor 
and creating problems for the supporting infrastructure.58 Iranian 
officials were unhappy with the IAEA’s failure to act in response to 
Iraq’s attacks on Iran’s nuclear facilities. Ali Akbar Velayati, then 
Iran’s Foreign Minister, sharply criticized the IAEA, claiming that its 
inactions showed:

The harsh reality that an august international body such as the 
IAEA is either totally impotent in observing and/ or implement-
ing its own adopted resolutions or else, and here more disturb-
ingly, is strongly biased in its dealings with the relevant affairs of 
its various member states.59

The IAEA’s inaction during the Iran- Iraq War reinforced Iran’s 
belief that international organizations, such as the IAEA, acted as 
tools of powerful Western countries. This strengthened Iran’s resolve 
to proceed in furtherance of its interests, in a manner which it char-
acterized as the “defiance of a modernizing state overtly confronting 
the system that denied it justice.”60

In 1984, the United States urged a worldwide ban on the sale 
of nuclear materials to and nuclear cooperation with Iran. In 1986, 
the U.S.- Iranian relationship was further weakened by the Iran- 
Contra Affair, wherein it was revealed that the United States had 
secretly assisted in the sale of arms to Iran in exchange for the re-
lease of U.S.  hostages held in Lebanon. Americans were outraged. 
Iran was again dubbed an enemy of the United States, making it 

57. Id. at 108.
58. Id.
59. Id. at 110.
60. Id. at 111.
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nearly impossible for diplomatic relations to exist between the two 
countries.61

As the Iran- Iraq War progressed, the United States began to 
make its support for Iraq more pronounced. In a 1995 statement to 
the U.S. District Court in the Southern District of Florida, Howard 
Teicher, former Director of Political- Military Affairs for the National 
Security Council, stated:

[T] he United States actively supported the Iraqi war effort by 
supplying the Iraqis with billions of dollars of credits, by pro-
viding U.S. military intelligence and advice to the Iraqis, and by 
closely monitoring third country arms sales to Iraq to make sure 
that Iraq had the military weaponry required. The United States 
also provided strategic operational advice to the Iraqis to better 
use their assets in combat.62

The most controversial exercise of U.S. support during this time 
is the use of U.S. military intelligence to facilitate Iraqi chemical at-
tacks against Iran.63 Shane Harris and Matthew Aid have written:

In 1988, during the waning days of Iraq’s war with Iran, the 
United States learned through satellite imagery that Iran was 
about to gain a major strategic advantage by exploiting a hole 
in Iraqi defenses. U.S. intelligence officials conveyed the location 
of the Iranian troops to Iraq, fully aware that Hussein’s military 
would attack with chemical weapons, including sarin, a lethal 
nerve agent.64

61. Id. at 114– 115, 128.
62. Statement by former NSC official Howard Teicher to the U.S. District Court, 

Southern District of Florida (Jan. 31, 1995), available at http:// www.webcitation.org/ 
5flvP0UgC.

63.  Shane Harris & Matthew M. Aid, Exclusive:  CIA Files Prove America Helped 
Saddam as He Gassed Iran, Foreign Pol’y, Aug. 23, 2013.

64. Id.

http://www.webcitation.org/5flvP0UgC
http://www.webcitation.org/5flvP0UgC
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The intelligence supplied to Iraq included imagery and maps 
providing details about Iranian troop movements, the locations of 
Iranian logistics facilities, and information about Iranian air de-
fenses. Relying on this U.S. intelligence, Iraq used mustard gas and 
sarin in four chemical weapons attacks in early 1988. While U.S. of-
ficials have denied knowledge of Iraq’s intent to engage in chemi-
cal weapons attacks, numerous sources suggest that the United 
States was well aware of Hussein’s plans. Retired Air Force Colonel 
Rick Francona, who was a military attaché during the Iran- Iraq War, 
stated that “[t] he Iraqis never told us that they intended to use nerve 
gas. They didn’t have to. We already knew.”65

Recently declassified CIA files show that the United States had 
hard evidence of Iraqi chemical attacks as early as 1983. At this time, 
Iran was trying to gather evidence of Iraq’s chemical attacks to pres-
ent to the United Nations. The declassified CIA files show that the 
United States determined that Iran might not find evidence of the 
chemical attacks and that it would be to the United States’ advan-
tage to allow the attacks to continue. Harris and Aid write that “the 
United States applied a cold calculus three decades ago to Hussein’s 
widespread use of chemical weapons against his enemies and his own 
people. The Reagan administration decided that it was better to let 
the attacks continue if they might turn the tide of the war.”66

Iraq went on to use weaponized sarin in massive quantities 
against Iranian forces three more times in the months that fol-
lowed.67 The effects of these chemical attacks were catastrophic and 
have lived long in the collective memory of Iranians to the present 
day. Mohammad Javad Zarif, who would later become Iran’s Minister 
of Foreign Affairs, wrote in a 2007 article that “[t] he Iranian people 
experienced war and destruction on the battlefields and in their 
homes, thanks to Saddam’s doctrine of total war. Massive diplomatic, 
financial and military support for the aggressor from every corner of 

65. Id.
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the world added insult to injury.”68 He specifically criticized the U.S., 
Soviet, French, and German support of Iraq through provision of 
military intelligence and supplies, including the materials that were 
used to create chemical and biological weapons.69 Additionally, he al-
leged that the U.N. Security Council, facing pressure from powerful 
Western states, turned a blind eye to the use of chemical weapons by 
Iraq despite Iran’s pleas to consider the mounting evidence.70

In the wake of the devastation caused by the Iran- Iraq War, and 
the international community’s lack of response to this destruction 
and to Iraq’s aggression, Iranian officials resolved to do whatever was 
necessary to protect the country in the future. In a 1988 speech, Ali 
Akbar Rafsanjani, who was then speaker of the Iranian parliament 
and Iran’s commander- in- chief, said:

With regard to chemical, bacteriological, and radiological weap-
ons training, it was made very clear during the war that these 
weapons are very decisive. It was also made clear that the moral 
teachings of the world are not very effective when war reaches a 
serious stage and the world does not respect is own resolutions 
and closes its eyes to the violations and all the aggressions which 
are committed in the battlefield. We should fully equip ourselves 
both in the offense and defensive use of chemical, bacteriologi-
cal, and radiological weapons.71

However, Zarif further writes that because of its experience with 
such weapons, an important part of Iran’s security doctrine has 
become “the elimination of weapons of mass destruction, strength-
ening and universalization of the Non- Proliferation Treaty and 

68. Mohammad Javad Zarif, Tackling the Iran- U.S. Crisis: The Need for a Paradigm 
Shift, 60 J. Int’l Aff. 73, 80, at 73– 74 (2007).
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the establishment of a zone free from such weapons in the Middle 
East.”72 This apparently schizophrenic attitude toward weapons of 
mass destruction, caused by the selfsame experience of the trauma 
of the Iran- Iraq War, is perhaps understandable.

E.  Developments in the 1990s

Faced with opposition from many states to its efforts to develop its 
nuclear energy program further, in the 1990s Iran turned to more 
covert means of development. Muhammad Sahimi writes that 
through its earlier attempts to develop its nuclear research program,

Iran learned a lesson: it could not set up the enrichment facilities 
with full transparency, because the United States would stop the 
effort at their inception. Beginning in 1987, while it was pur-
suing its nuclear power program openly, Iran also began quietly 
developing a uranium enrichment program based on whatever 
design it could obtain.73

As many other countries now refused to work with Iran, Iran 
turned increasingly to China and Russia for nuclear cooperation. In 
1990, Iran signed a nuclear cooperation agreement with China, and 
the next year imported one metric ton of uranium hexafluoride.74 On 
January 8, 1995, Iran signed an agreement with Russia for the com-
pletion of one of the Bushehr light- water reactors, which was left in-
complete at the time of the Iranian Revolution and was subsequently 
significantly damaged in the Iran- Iraq War.75

In 1997, facing U.S. pressure to withdraw, China dropped out of 
most of its agreements with Iran, including its agreement to construct 

72. Mohammad Javad Zarif, Tackling the Iran- U.S. Crisis: The Need for a Paradigm 
Shift, 60 J. Int’l Aff. 73, 80, at 75 (2007).
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the uranium hexafluoride plant at ENTEC.76 The AEOI reiterated to 
the IAEA that it would continue with construction of the ENTEC fa-
cility regardless of whether it had Chinese support. While it appears 
that China stuck to its agreement that it would no longer build the 
plant in Iran, it did sell the blueprints for the facility to the AEOI, 
thus allowing Iran to construct the plant on its own. Thereafter, 
construction began on the uranium hexafluoride plant at ENTEC in 
1997, facilitated by the Chinese blueprints and possible Russian sup-
port. The UF6 plant at ENTEC was declared to the IAEA in 2000.77

With the United States’ policy of pressuring other countries not 
to assist Iran in developing its nuclear program firmly in place and 
consistently applied, Mohammad Zarif contends that “Iran was left 
with no option but to be discreet in its peaceful activities.”78

F.  9/ 11 Responses

In the aftermath of the September 11, 2001, attacks on the United 
States, Iran provided significant support for U.S. efforts against the 
Taliban in Afghanistan. The United States joined Iran’s already exist-
ing coalition against the Taliban, and Iran offered support for U.S. ef-
forts including the offer of air bases for U.S. use, offering to perform 
search- and- rescue efforts in the case of failed aviation missions and 
providing intelligence information regarding the location of impor-
tant al- Qaeda leaders.79 The United States and Iran momentarily 
joined together in pursuit of their common interest in unseating the 
Taliban from power. Iran was highly influential in the December 2001 
Bonn Conference, in which prominent Afghan leaders met along with 
various U.N.  leaders, to develop a plan for governing Afghanistan, 
leading to the signing of the historic Bonn Agreement.80

76. Mark Hibbs, U.S. in 1983 Stopped IAEA from Helping Iran Make UF6, 28 Bonn 
Nuclear Fuel 16 (Aug. 4, 2003).
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78. Mohammad Javad Zarif, Tackling the Iran- U.S. Crisis: The Need for a Paradigm 
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The U.S.- Iranian cooperation at the Bonn Conference seemed 
like a positive step in relations. Nevertheless, only weeks later at 
President George W. Bush’s January 2002 State of the Union address, 
Iran’s support in Afghanistan seemed long forgotten. In his speech, 
Bush infamously branded Iran, along with Iraq and North Korea, as 
part of a dangerous group of states comprising an “Axis of Evil.”81 
Iranian officials were outraged. This incident sent a clear message to 
Iran in the perception of many: America was untrustworthy. Iranian 
hard- liners suggested that “[i] f you give in, if you help from a position 
of weakness, then you get negative results.”82 As Trita Parsi writes in 
A Single Roll of the Dice: Obama’s Diplomacy with Iran, “The experience 
in Afghanistan negated what little trust existed between Washington 
and Tehran, and rendered any future cooperation more difficult.”83

Former IAEA Director Mohamed ElBaradei has since sharply 
criticized the Bush administration’s approach to dealing with Iran, 
stating that “[a] nytime you try to isolate a country, the situation gets 
much, much worse.”84 ElBaradei attributed the failures in the Bush 
administration’s relations with Iran to “a combination of ignorance 
and arrogance.”85

G.  Discovery of the Natanz Facility

In mid- 2002, the IAEA began receiving intelligence information about 
the possible existence of a uranium enrichment plant in Natanz, 
near the city of Esfahan.86 In August 2002, the National Council of 
Resistance of Iran, an Iranian opposition group based in Paris, an-
nounced its allegation of a secret enrichment facility at Natanz at 

81. Id.
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a press conference in Washington.87 ElBaradei and the IAEA imme-
diately began investigating these allegations. At the IAEA General 
Conference in Vienna, ElBaradei confronted Gholamreza Aghazadeh, 
the vice president of Iran and head of the AEOI. ElBaradei asked 
Aghazadeh to “[t] ell [him] about this Natanz facility … Is [it] for 
enrichment, as the satellite photos suggest? Perhaps we should make 
a visit.”88 Aghazadeh’s response was vague and ambiguous— simply 
stating that the IAEA would be able to visit soon and that everything 
would be explained then.89 Satellite photos taken in December 2002 
identified undeclared facilities being constructed at both Natanz 
and Arak.

On February 9, 2003, Iranian President Mohammad Khatami 
confirmed the existence of a nuclear research facility at Natanz. On 
February 21, 2003, ElBaradei and a team of IAEA inspectors visited 
Iran.90 At the initial meeting with the IAEA, Aghazadeh and his AEOI 
colleagues admitted that the facility at Natanz was meant to be a 
uranium enrichment plant.91 The Iranians maintained that they had 
not meant to hide the plant from the Agency and that they had not 
violated their obligations under the NPT.92 They promised that no 
nuclear material had been introduced into Natanz, so that, in their 
opinion, they were not in violation of their commitment, pursuant 
to the subsidiary arrangements under their safeguards agreement, to 
inform the IAEA 180 days before the introduction of nuclear mate-
rial into the facility.93

When the IAEA team visited the facility, they were shocked 
by its size. First, they entered the pilot enrichment facility, which 
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88. Id.
89. Id. at 113.
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contained 20 centrifuges, but had space for six blocks of 164 centri-
fuges, coming to a potential total of slightly fewer than 1,000 cen-
trifuges. When they went to the underground portion of the facility, 
they found that, although it was currently empty, the underground 
hall had the potential to hold more than 50,000 centrifuges.94

ElBaradei has suggested that the Iranians may have thought it 
was necessary to conceal the facility at Natanz for as long as possible:

Given the size of the Natanz facility, it is likely that the Iranians 
were not intending to “hide” it per se. Their aim, I believe, was 
to delay its reporting as far as legally permissible under their 
safeguards agreement and to delay IAEA inspection until they 
had completed their construction and received all the needed 
knowledge and technology, which were being obtained through 
clandestine channels due to sanctions. I was later told they were 
worried that declaring the Natanz facilities would expose their 
supply network.95

Aghazadeh, head of the AEOI, claimed that the centrifuge pro-
gram at Natanz was entirely indigenous and that no nuclear material 
had been used in this site or at any other Iranian sites. However, the 
IAEA had its doubts.96 The IAEA received intelligence information 
that possible nuclear testing had been done at the Kalaye Electric 
Company on the southern outskirts of Tehran. The Iranians insisted 
that they had only done “simulation studies” at this workshop and 
that they had not used nuclear material in these experiments. When 
the IAEA was eventually able to overcome Iranian resistance and 
was allowed to visit the Kalaye site, the inspectors discovered that 
nuclear material had indeed been used in the centrifuges at Kalaye. 
At this point, Iran’s story began to change. The AEOI no longer clung 
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to its assertion that their nuclear program was entirely indigenous, 
but now admitted that components of their centrifuges had been im-
ported from other countries and explained that contaminated parts 
must have been the source of the uranium particles found at the 
Kalaye facility— a claim later proved correct. The IAEA also discov-
ered undeclared natural uranium imported from China at the Jabr 
Ibn Hayan Multipurpose Laboratories (JHL) at the Tehran Nuclear 
Research Center. Neither the uranium nor the existence of the JHL 
had been reported to the IAEA. Much of the uranium that the IAEA 
discovered had been converted into uranium metal. Three cylinders 
of UF6 uranium gas were discovered in storage, but one of the con-
tainers was missing some of its uranium gas. When questioned about 
the missing gas, the Iranians said that it must have leaked.97

The concealment of the Natanz facility and the inconsistencies 
found in the IAEA inspections of Iran’s facilities, caused ElBaradei 
to come to the conclusion that he was “dealing with people who were 
willing to deceive to achieve their goals and that we should not accept 
any attestation without physical verification.”98 Nevertheless, Iranian 
leaders continued to insist that Iran’s nuclear program was only for 
peaceful purposes. Ali Akbar Rafsanjani, the former president of Iran 
and then head of the Guardian Council, explained his reasoning for 
pursuing only a peaceful program, stating, “I have seen so many of 
our people killed with chemical weapons during the Iran- Iraq War. 
I cannot be the one advocating dialogue among civilizations and at the 
same time developing nuclear weapons.”99 Still, ElBaradei reminded 
the Iranian leaders that they had hurt their credibility with the inter-
national community by their concealment of the Natanz facility and 
that they were thus “starting out with a confidence deficit.”100

Even after the IAEA uncovered evidence of Iran’s covert nuclear 
facility development, Iran maintained that its actions were justified. 
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Iranian officials based this belief on a history of “double dealings with 
the West.”101 They felt that they had been repeatedly treated unjustly 
in their past experiences with the West with regard to their nuclear 
program. Under the Shah, the United States, Germany, France, and 
other Western countries had pledged their support to Iran’s nuclear 
programs. Iran had signed a contract with a German firm to build 
the first plant at Bushehr. Iran had also acquired a 10 percent share 
in a French uranium enrichment plant. However, after the 1979 
Revolution, the West’s attitude toward Iran’s nuclear program dra-
matically changed, for purely political reasons. The German firm re-
fused to finish construction of the Bushehr plant, the United States 
stopped supplying fuel to Iran’s research reactor, and France refused 
to provide Iran with enriched uranium, despite Iran’s share in the 
French plant.102

Furthermore, sanctions imposed on Iran by the United States 
and its allies had prohibited the import of any nuclear materials, so 
it became necessary for Iran to import the materials and technology 
covertly. In addition, Russia, as Iran’s only fuel supplier, was charg-
ing Iran exorbitant prices for fuel and supplies.103 Thus, Iran desper-
ately wanted to develop its own fuel cycle to break its dependence 
on Russia and on the Western countries now refusing to support its 
nuclear ambitions. The United States was unreceptive to these ar-
guments, though, and considered that the concealment was “proof 
positive that Tehran intended to produce nuclear weapons.”104 Other 
Western countries began to support the U.S. position, while develop-
ing countries were generally more sympathetic to Iran’s view that it 
was necessary to develop its program in secret.105

Discrepancies in the Iranian story continued to appear. The IAEA 
inspectors were skeptical that Iran’s nuclear program could have 
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reached this advanced stage without more experimentation and test-
ing than the country was admitting.106 IAEA inspectors visited a laser 
facility at Lashkar Ab’ad, equipped with vapor lasers that could be 
used in uranium enrichment. However, Iran denied that the lasers 
were used for this purpose. Also, inconsistencies appeared regarding 
the construction plans for Arak. Iran had plans to construct an IR- 40 
heavy- water reactor at Arak beginning in 2004, but the plans did not 
include “hot cells,” which are special chambers for the processing of 
radioactive material and separation of plutonium. Yet the IAEA knew 
Iran had made attempts to procure the materials necessary to create 
hot cells from abroad.107 The Iranians insisted that no experiments 
involving nuclear material had taken place, and only when they 
were confronted with sample results that contradicted this claim did 
Iranian officials eventually admit to experiments with almost every 
phase of the uranium conversion process.108

Reactions to Iran’s concealment of the Natanz facility have been 
varied. A May 28, 2013, BBC Radio Broadcast entitled Iran’s Nuclear 
Standoff frames the discovery of Natanz as a gross violation of Iran’s 
international obligations, stating:

The Agency went to Iran and they saw the [Natanz] facility and 
were flummoxed. They were not anticipating seeing this. During 
the course of the next twelve months, the IAEA then was able to 
confirm that over a period of eighteen years, the IAEA was system-
atically lied to and deceived by Iran, because Iran had imported 
nuclear materials from places which it did not declare. It was pro-
cessing some of this material into sensitive forms, such as ura-
nium metal, which could be used for nuclear weapons research.109
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Others have characterized this rhetoric as overblown and con-
tend that Iran’s noncompliance consists only, at the worst, of fail-
ing to timely report its activities to the IAEA, maintaining that none 
of the hidden activities “were related to a nuclear weapons pro-
gramme.”110 As Hassan Rouhani, the recently elected president of 
Iran, who was head of Iran’s nuclear negotiating team from 2003 to 
2005, has explained:

What is often cited by American officials as 20 years of Iranian 
secret nuclear military program turned out to be, as declared by 
the IAEA, nothing more than the failure to declare, in a timely 
manner, some experiments and receiving some material and 
equipment. Such failures to declare are not uncommon among the 
NPT members. Remedial steps are envisioned in the Safeguards 
Agreement to address them, and Iran has done so. Moreover, it 
was no secret that we were in the European, Russian and Asian 
markets to purchase enrichment technology in the late ’80s and 
’90s. Therefore, an Iranian secret weapon program is only hype, 
and the sense of urgency about Iran’s nuclear program is rather 
tendentious. The world should not allow itself to be dragged into 
another conflict on false pretenses in this region again.111

II .   HIstorY of dIPLoMaCY and reL atIons 
aMonG Ir an, tHe Iae a , and Western 
PoWers

A.  2003 IAEA Resolution

On September 12, 2003, the IAEA Board of Governors adopted a res-
olution (GOV/ 2003/ 69) calling for Iran to suspend all enrichment- 
related activities and make full declarations of all activities relevant 
to its uranium enrichment program. The resolution also asked Iran 
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to allow IAEA inspectors to take additional samples at any suspected 
locations and encouraged Iran to adopt the Additional Protocol to its 
safeguards agreement. This resolution required Iran to meet these 
conditions by October 31, 2003.112

On October 16, 2003, IAEA Director General ElBaradei met with 
Hassan Rouhani, then secretary of Iran’s Nuclear Security Council, 
to discuss the inconsistences discovered in the inspections following 
the revelation of Natanz.113 Iran agreed to meet the IAEA’s October 
31 deadline and also agreed to a voluntary suspension of uranium 
enrichment, ahead of upcoming negotiations with European foreign 
ministers.114 This commitment to cooperate with the IAEA, and to 
implement the Additional Protocol, was reaffirmed in the October 21 
Tehran Declaration made between France, Germany, and the United 
Kingdom (the EU- 3), and Iran.115 In this declaration, Iran agreed to 
cooperate with IAEA inspections, implement the Additional Protocol, 
and voluntarily and temporarily suspend enrichment and reprocessing 
activities. In exchange, the EU- 3 agreed to recognize “the right of Iran 
to enjoy peaceful use of nuclear energy in accordance with the NPT.”116

On October 23, the IAEA received a letter from Iran admitting 
to many of the activities Iran had not previously reported, including 
testing of centrifuges at Kalaye using the UF6 gas that was found 
to be missing from one of the cylinders at the JHL in the IAEA in-
spections, conducting laser enrichment experiments in the 1990s, 
small amounts of plutonium separation experiments, and a number 
of other previously unreported uranium conversion experiments.117
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On November 10, 2003, ElBaradei submitted his report (GOV/ 
2003/ 75) to the IAEA Board of Governors, detailing the new discov-
eries in Iran’s nuclear program and chastising Iran for maintaining a 
“policy of concealment” and for only providing limited cooperation 
to the IAEA, while at the same time acknowledging Iran’s promises 
of future cooperation, along with its voluntary uranium suspension 
and its decision to implement an Additional Protocol.118 In paragraph 
47, the report stated:

Based on all information currently available to the Agency, it is 
clear that Iran has failed in a number of instances over an ex-
tended period of time to meet its obligations under its Safeguards 
Agreement with respect to the reporting of nuclear material and 
its processing and use, as well as the declaration of facilities 
where such material has been processed and stored.

The final conclusion of the report stated, however:

[T] here is no evidence that the previously undeclared nuclear 
material and activities referred to above were related to a nuclear 
weapons programme. However, given Iran’s past pattern of con-
cealment, it will take some time before the Agency is able to con-
clude that Iran’s nuclear programme is exclusively for peaceful 
purposes.119

This conclusion provoked a negative response from the United 
States, which criticized ElBaradei for not taking a harsher position 
against Iran.120

On December 18, 2003, Iran signed the Additional Protocol 
(INFCIRC/ 540) to its IAEA comprehensive safeguards agreement, 
which had been in force since 1974, and further voluntarily agreed to 
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implement the Additional Protocol’s procedures, including the filing 
of declarations to the IAEA, while the treaty was presented to the 
Majlis for consent to ratification.121 Despite progress in some areas, 
inconsistencies remained in Iran’s account of its nuclear program. In 
January 2004, Iran admitted that it had received design plans for the 
more advanced P- 2 centrifuge models from the illicit A.Q. Khan net-
work.122 When evidence of the extent of the Khan network surfaced 
in 2004, the IAEA discovered that Iran had purchased the compo-
nents for a centrifuge and design plans as early as 1987.123

In March 2004, ElBaradei traveled to New  York to meet with 
President George W. Bush. Despite the U.S. hard- line public approach 
toward Iran, ElBaradei found Bush to be receptive to diplomatic solu-
tions to the Iranian nuclear problem.124 In response to ElBaradei’s 
suggestion that a diplomatic solution was the best response, Bush 
replied, “It’s not only the best solution … [I] t’s the only solution— 
other than the Israeli solution. You know there is concern … that 
the Israelis might want to use force.”125 However, despite ElBaradei’s 
pleas for diplomacy, and what seemed to be considerable progress 
on both the Iranian and U.S. fronts, in June 2004 the IAEA Board of 
Governors adopted a resolution (GOV/ 2004/ 49) critical of the con-
tinued delays and of Iranian deception.126 The report criticized Iran 
for failing to provide “full, timely, and proactive cooperation” to the 
IAEA.127 Clearly unhappy with this report, Iran responded by with-
drawing its commitment to suspend its enrichment activities.128
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B.  EU- 3 Negotiations and the Paris Agreement

The October 2003 Tehran Declaration provided the basis for ongo-
ing talks between Iran and the EU- 3.129 In February 2004, the EU- 3 
and Iran met in Brussels to continue negotiations. Here the parties 
signed the Brussels Agreement, in which Iran again agreed to volun-
tarily accept a suspension of uranium enrichment, including halting 
the manufacturing and assembling of centrifuge parts. The EU- 3 in 
return agreed to push for normalization of relations between Iran 
and the IAEA, as well as for Iran’s nuclear file to be closed in the June 
2004 IAEA Board of Governors meeting. Pursuant to this agreement, 
Iran suspended its manufacturing and assembling of centrifuge parts 
in mid- April. The EU- 3, however, failed to deliver diplomatic results, 
and with the collapse of the Brussels Agreement, Iran ended its sus-
pension on the manufacturing and assembling of centrifuge parts.130

In an effort to move forward with negotiations, representatives 
from Iran and the EU- 3 signed the Paris Agreement on November 14, 
2004. 131 The Paris Agreement stated:

[T] he E3/ EU and Iran have agreed to begin negotiations, with a 
view to reaching a mutually acceptable agreement on long- term 
arrangements. The agreement will provide objective guarantees 
that Iran’s nuclear program is exclusively for peaceful purposes. 
It will equally provide firm guarantees on nuclear, technological, 
and economic cooperation and firm commitments on security 
issues.132

Initially the Paris Agreement had positive effects. IAEA inspec-
tors confirmed that a full suspension was in place one week after 
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the agreement was made.133 At the March 2005 IAEA Board meet-
ing, Iran’s nuclear program did not seem to be of immediate concern 
and was not on the meeting’s agenda for the first time in almost two 
years.134 However, the EU- 3 negotiations would ultimately fail be-
cause Iran and the EU- 3 were unable to come to an agreement on 
long- term arrangements. In March 2005, Iran submitted a proposal 
to the EU- 3 that proposed allowing Iran to resume some of its ura-
nium enrichment activities under close monitoring, along with in-
centives of Western technology and trade agreements.135 The EU- 3 
significantly delayed responding to this proposal, and when it finally 
did submit a proposal to Tehran in August 2005, the proposal con-
tained only vague language and no guarantee that Iran would not 
be attacked, yet asked for Iran to eliminate its nuclear facilities en-
tirely.136 Iran rejected the August EU- 3 proposal.137

In retrospect, some view the failure of the EU- 3 negotiations as 
a missed opportunity. A group of former European ambassadors to 
Tehran wrote in 2011:

In 2005 Iran was ready to discuss an upper limit for the number 
of its centrifuges and to maintain its rate of enrichment far below 
the high levels necessary for weapons. Tehran also expressed its 
readiness to allow intrusive inspections, even in non- declared 
sites. But at that time Europe and the US wanted to compel Iran 
to ditch its enrichment programme entirely. Iranians assume 
that this is still the European and US goal, and that for this 
reason the Security Council insists on suspension of all Iranian 
enrichment activities. But the goal of “zero centrifuges operating 
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in Iran, permanently or temporarily” is unrealistic, and has con-
tributed greatly to the present standoff.138

While Iran was attempting to negotiate with the EU- 3, it was 
continuing to develop its nuclear program in other respects. On 
February 27, 2005, Russia and Iran entered into an agreement under 
which Russia would supply fuel for the Bushehr reactor, and Iran 
would return the spent fuel to Russia.139

C.  2006 Referral to the Security Council

After the EU- 3 negotiations failed, the IAEA Board of Governors ad-
opted resolution GOV/ 2005/ 77 on September 24, 2005, in which it 
decided:

Iran’s many failures and breaches of its obligations to comply 
with its NPT Safeguards Agreement, as detailed in GOV/ 2003/ 
75, constitute noncompliance in the context of Article XII.C of 
the Agency’s Statute.

This was the Board of Governors’ first formal finding that Iran was in 
noncompliance with its obligations under its safeguards agreement 
with the IAEA. On January 3, 2006, in response to this finding, Iran 
informed the IAEA that it would resume its uranium enrichment re-
search and development.140

This sequence of events led to IAEA Board of Governors’ referral 
of Iran’s case to the U.N. Security Council on February 4, 2006.141 
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In response, Iran withdrew its voluntary implementation of its 
Additional Protocol (which the Majlis had not consented to and 
therefore had not been ratified by Iran) in accordance with a 2005 
law that had been passed by the Majlis, directing the government to 
suspend the implementation of the Additional Protocol in the event 
that Iran were to be referred to the Security Council.142 In late 2005 
to early 2006, U.S. hopes for diplomacy with Iran had been replaced 
with the hard- line stance that “not one centrifuge” should be spin-
ning in Iran.143

D.  U.N. Sanctions

In June 2006, the Europeans began working on a new proposal with 
Iran, which would follow a two- track approach: a set of incentives in 
exchange for Iran limiting its enrichment program; or conversely, a 
set of sanctions if Iran failed to accept the proposal. ElBaradei feared 
that such an approach would not work since Iran generally was not 
receptive to offers to negotiate under threat. However, Iran did con-
sider the proposal. Contrary to the previous EU- 3 proposal, the in-
centives offered in this new proposal were generous, but Iran said it 
wanted until August 22 to respond. The West viewed Iran’s request 
for more time with suspicion, and the United States, the United 
Kingdom, and other Western powers were unwilling to wait for an 
answer.144

In July 2006— only three weeks before the date Iran had said 
it would respond to the proposal— the Security Council issued 
Resolution 1696, in which it acted under Article 40 of Chapter VII 
of the U.N. Charter to demand the suspension of all uranium enrich-
ment activities in Iran. The resolution requested the IAEA to report 
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back to the Security Council by the end of August to confirm that Iran 
had suspended its enrichment activities.145

Iran’s response to Resolution 1696 was, unsurprisingly, critical. 
Among its expressed concerns were, first, that the timing of the reso-
lution seemed inappropriate, with an answer from Iran expected so 
soon. Second, the legality of the resolution was questionable, they 
argued, since the IAEA’s inspections had not shown any evidence of 
an Iranian nuclear weapons program. On the contrary, the director 
general of the IAEA had reported that the IAEA had found no evi-
dence of such a program. Ali Larijani, secretary of Iran’s Supreme 
National Security Council, stated that the Islamic Republic of Iran 
would never again agree to suspension of its uranium enrichment ac-
tivities.146 For his part, IAEA Director General ElBaradei believed that 
Resolution 1696 was a misstep by the Security Council, later writing:

In my view, Resolution 1696 was not only counterproductive 
from a policy perspective, but also a misuse of the council’s au-
thority under Chapter VII of the UN Charter. It was staggering 
to compare the difference in treatment of North Korea and Iran. 
North Korea had walked out of the NPT and made explicit threats 
about developing nuclear weapons … yet the Americans were 
ready to join them in direct dialogue, and Chris Hill seemed to be 
in Pyongyang every other day. By contrast, Iran, which remained 
under safeguards and party to the NPT, was penalized for pos-
sibly having future intentions to develop nuclear weapons, and 
the Americans refused to talk to them without preconditions.147

Despite Iran’s rhetoric suggesting it would no longer be open to 
negotiations, it submitted a response to the European proposal as 
scheduled on August 22, 2006.148 The response suggested that Iran 
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was still open to the possibility of a diplomatic resolution.149 Over the 
next month, Javier Solana, on behalf of the P5+1, attempted to nego-
tiate with Iranian representative Ali Larijani.150 The P5+1 agreed that 
they would give Iran until early October to reach an agreement on 
the terms of its uranium suspension.151 However, no agreement was 
reached by October, and on December 23, 2006, the U.N. Security 
Council passed Resolution 1737, in which it acted under Article 41 
of the Charter and made binding the demands of Resolution 1696, 
and further implemented sanctions that, for the most part, simply 
reaffirmed measures already in place, including “a ban on supplying 
Iran with nuclear- related technology and materials and a freeze of 
the assets of specific individuals and companies who had supported 
Iran’s enrichment program.”152 Iran’s response to the resolution was 
also fairly tame, reiterating its belief that it was “being punished for 
exercising its inalienable rights” to civil nuclear technology under  
the NPT.153

In January 2007, the European powers made some efforts to 
continue negotiations with Iran regarding its enrichment activi-
ties, but these negotiations were met with U.S. opposition.154 Hard- 
liners in Washington continued to insist that Iran must give up 
all enrichment capability.155 France proposed the idea of working 
toward a “double- suspension” deal with Iran, in which Iran would 
suspend its enrichment in exchange for the Security Council’s sus-
pension of sanctions.156 ElBaradei began to push for this idea of a 
“double time- out” as he had now termed it, but this proposal alone 
did not present an acceptable solution to the P5+1.157 Their collec-
tive position was to support the idea of a double time- out deal, but 
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they planned to pursue a dual- track approach in which negotiations 
would occur alongside Security Council resolutions and continued 
sanctions.158 The Iranian response to this dual approach was clear: If 
the Security Council issued a new round of sanctions, that would 
“be the end of the negotiating process.”159 Thus, when the Security 
Council adopted Resolution 1747 on March 24, 2007, calling again 
for the suspension the Iran’s uranium enrichment program, this 
action effectively curtailed any negotiations regarding a double 
time- out.160 The additional sanctions in this resolution included 
“banning Iran’s arms imports and exports, freezing assets, and re-
stricting the travel of individuals engaged in the country’s nuclear 
activities.”161 While some criticized the sanctions for their effect in 
stifling a diplomatic resolution, others believed that sanctions and 
force were the only solution to the Iranian nuclear crisis.162 For ex-
ample, John Bolton, former U.S. ambassador to the United Nations, 
said in a 2007 interview:

If you believe, as I do, that Iran is never going to be chatted out 
of its nuclear weapons, because it sees the nuclear weapons pro-
gram as its trump card, then the only recourse is to dramatically 
ratchet up the economic and political pressure on Iran and keep 
open the option of regime change or even military force.163

In August 2007, with other diplomatic options failing, the IAEA 
sought to come to an agreement with Iran regarding lingering in-
spections issues.164 On August 27, 2007, Olli Heinonen, then the 
IAEA deputy director general for safeguards, announced that he 
had reached an agreement with Iran whereby Iran would resolve all 
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the remaining inspections issues within a three- month period.165 
Western media vigorously attacked ElBaradei and the IAEA for this 
deal, calling ElBaradei a “Rogue Regulator,” and criticizing the IAEA 
for “striking its own deal with the Iranian regime.”166

In late 2007, the Bush administration continued to express its 
harsh disapproval of the Iranian nuclear program. In a speech to the 
American Legion in Reno, Nevada, Bush stated that “Iran’s active 
pursuit of technology that could lead to nuclear weapons threatens 
to put a region already known for instability and violence under the 
shadow of a nuclear holocaust.”167 President Bush also remarked in 
an October 17 press conference that “if you’re interested in avoiding 
World War III, it seems like you ought to be interested in prevent-
ing [the Iranians] from having the knowledge necessary to make a 
nuclear weapon.”168

In late 2007, a new U.S. National Intelligence Estimate (NIE) on 
Iran was released. It concluded that, while Iran appeared to have pur-
sued at least some nuclear weaponization research and development 
work prior to the autumn of 2003, “in fall 2003, Tehran halted its 
nuclear weapons program.”169 ElBaradei supplemented this report 
with a press release in which he stated that “the Agency has no con-
crete evidence of an ongoing nuclear weapons program or undeclared 
nuclear facilities in Iran.”170

President Bush has since written that he was “angry” when the 
NIE report came out because this “tied [his] hands on the military 
side” and did not allow him to reasonably pursue the use of a military 
force as a response to a country that had been declared to not pos-
sess nuclear weapons.171 As recently as April 18, 2013, U.S. Director 
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of National Intelligence James Clapper confirmed that the 2007 NIE 
report still represented the United States’ assessment of Iran’s nu-
clear program.172

From 2003 to 2013, the U.N. Security Council issued six resolu-
tions applying an increasingly harsh multilateral economic/ financial 
sanctions regime against Iran.173 Unilateral U.S. and E.U. sanctions 
have additionally targeted Iran’s energy and banking sectors in an at-
tempt to isolate Iran financially and pressure it to cease its uranium 
enrichment program.174 The United States in particular has imple-
mented extremely broad and damaging unilateral sanctions against 
Iran. The United States has issued a full trade ban on Iran that pro-
hibits all commercial exchanges between the United States and Iran, 
except for limited exchanges of a humanitarian nature.175 Since 2008, 
U.S.  financial institutions have been prohibited from conducting  
“U- turn” transactions, i.e., transactions completed through a foreign 
bank acting on behalf of an Iranian company. The United States has 
also prohibited Iran from conducting transactions in U.S. currency, 
which is particularly detrimental since this is the common currency 
of international oil markets.176

E.  ElBaradei’s 2008 Report to the IAEA

The IAEA’s investigation of Iran’s nuclear program continued, and a 
number of specific instances of past noncompliance with Iran’s safe-
guards obligations over the preceding decade were determined. These 
included Iran’s failure to declare to the IAEA the existence, transfer, 
and location of nuclear materials in a number of instances, its fail-
ure to declare experiments conducted using those nuclear materials, 
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and its failure to declare design details of certain facilities related to 
nuclear materials. These instances included inter alia the following:

 –  Iran’s failure in 1991 to declare the importation from China 
of 1.8 tons (0.13 effective kg) of natural uranium compounds 
(UF4, UF6, and UO2), their transfer for further processing, 
their use in experiments to test its conversion processes, as 
well as the facilities in which these materials were kept;

 –  Iran’s additional undeclared use in 1999 and 2002 of a small 
amount of its imported UF6 in the P1 centrifuges at the Kalaye 
Electric Company centrifuge workshop;

 –  Undeclared experiments carried out between 1989 and 1993 
that produced Polonium- 210, a highly radioactive but unsta-
ble material with a short half- life;

 –  Iran’s failure in 1994 to declare the importation of 50  kg 
of natural uranium metal; 8  kg of which were used at the 
TNRC in experiments involving atomic vapor laser isotope 
separation; and

 –  Undeclared experiments carried out by Iran between 1988 and 
1993 involving plutonium separation using UO2.177

In his February 22, 2008, report to the IAEA Board of Governors 
(GOV/ 2008/ 4), however, Director General ElBaradei importantly 
concluded:

 52. The Agency has been able to continue to verify the non- 
diversion of declared nuclear material in Iran … Iran has 
also responded to questions and provided clarifications and 
amplifications on the issues raised in the context of the work 
plan, with the exception of the alleged studies…

 53. The Agency has been able to conclude that answers provided 
by Iran, in accordance with the work plan, are consistent 
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with its findings— in the case of the polonium- 210 experi-
ments and the Gchine mine— or are not inconsistent with 
its findings— in the case of the contamination at the techni-
cal university and the procurement activities of the former 
Head of PHRC. Therefore, the Agency considers those ques-
tions no longer outstanding at this stage…

 54. The one major remaining issue relevant to the nature of 
Iran’s nuclear programme is the alleged studies on the green 
salt project, high explosives testing and the missile re- entry 
vehicle. This is a matter of serious concern and critical to an 
assessment of a possible military dimension to Iran’s nuclear 
programme.

The importance of this conclusion was that it represented the di-
rector general’s determination that all declared nuclear material in 
Iran was in peaceful use, and that all prior concerns the IAEA had reg-
istered involving nuclear materials and related facilities in Iran had 
been resolved through dialogue with Iranian authorities.

The remaining issues that ElBaradei flagged as of continuing, 
unresolved concern to the IAEA were not issues involving nuclear 
materials, but rather related to the question of possible military di-
mensions to Iran’s nuclear program— i.e., issues potentially related 
to research and development of a nuclear explosive device.

From 2008 onward, the original 2003 findings of safeguards non-
compliance regarding nuclear materials having been resolved, the 
IAEA’s and Western governments’ concerns about unresolved issues 
relevant to Iran’s nuclear program would focus exclusively on such 
possible military dimensions issues, as well as on some states’ linger-
ing yet unsubstantiated suspicions regarding nuclear materials and 
related facilities that had remained undeclared by Iran.

F.  Obama’s Election in 2008

Many hoped that Barack Obama’s election to the U.S. presidency in 
2008 would provide an opportunity for more meaningful engagement 
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with Iran than had been possible under the Bush administration. In 
seeking the Democratic presidential bid and later in campaigning for 
the presidency, Obama sought to distinguish himself from other can-
didates by demonstrating a willingness to negotiate with Iran. In an 
interview with the New York Times, Obama expressed his intent to 
talk to Iran without imposing preconditions. He said, “We are willing 
to talk about certain assurances in the context of them showing some 
good faith… . I think it is important for us to send a signal that we 
are not hellbent on regime change, just for the sake of regime change, 
but expect changes in behavior.”178

After Obama’s election, Mahmoud Ahmadinejad, then president 
of Iran, sent a congratulatory message to Obama, stating that he 
hoped for “major, fair and real changes, in policies and actions.”179 
This was the first congratulatory message from an Iranian president 
to a newly elected American president since the Iranian Revolution.180 
Ayatollah Khamenei additionally expressed a willingness to engage in 
dialogue with the United States.181

However, not everyone thought that Obama’s approach to diplo-
macy was a change for the better. Some officials inside the U.S. gov-
ernment were concerned that Obama would “seek too quick a deal 
and make too many compromises,” implicating many potential 
nonproliferation concerns.182 Israel in particular maintained that if 
Obama was going to pursue diplomacy, it should be under the “stick 
of military pressure.”183

Throughout the period of crisis concerning Iran’s nuclear pro-
gram, Israel has consistently tried to emphasize the divide between 
Iran and the Western world, and to cast Iran as the enemy of the 
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West, while casting itself as the United States’ one democratic ally 
in the Middle East.184 For Israeli officials, Iran’s potential possession 
of a nuclear weapons capability is typically perceived as an existen-
tial threat, in addition to a threat to Israel’s power and influence in 
the region. As stated by Israel’s former deputy minister of defense, 
Ephraim Sneh, “We cannot afford a nuclear bomb in the hands of our 
enemies, period. They don’t have to use it; the fact that they have it 
is enough.”185

Nevertheless, despite opposition from both Israel and within 
the U.S.  government, attempts at diplomacy persisted throughout 
the beginning of Obama’s presidency. In early spring 2008, several 
high- level representatives of the Iranian government as well as top 
American foreign policy experts, including many who were associ-
ated with the Obama campaign, met in The Hague to see if progress 
could be made.186 These discussions took place as part of the re-
nowned Pugwash Conferences on Science and World Affairs.187

President Obama took an unprecedented step toward diplomacy 
in 2009 when he released a three- and- a- half- minute statement of 
congratulations on the occasion of the Iranian New Year celebra-
tion.188 In this message, President Obama stated that he “would like 
to speak directly to the people and leaders of the Islamic Republic of 
Iran” and that his “administration is now committed to diplomacy 
that addresses the full range of issues before us, and to pursuing con-
structive ties among the United States, Iran and the international 
community.”189 The video was released on YouTube and on the White 
House website, in an effort to reach the Iranian people directly and 
avoid censorship by the Iranian government.190 Obama’s message 
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further expressed his belief that U.S.- Iranian problems would “not 
be advanced by threats,” signaling a marked departure from the ap-
proach taken by the Bush administration.191

A day later, Iran’s Supreme Leader, Ayatollah Ali Khamenei, 
gave a speech addressing Obama’s message. Khamenei expressed 
skepticism regarding Obama’s overtures, citing a long list of 
Iranian suffering inflicted by the hand of the American govern-
ment, including sanctions issued by the United States, U.S.  sup-
port of Saddam Hussein in the Iran- Iraq War, and U.S. support for 
Iranian opposition groups.192 Khamenei’s response made clear that 
it would take more than kind words to repair the broken relation-
ship between the United States and Iran, and to truly open the door 
for diplomacy.

G.  The TRR Fuel Deal

The Tehran Research Reactor (obtained from the United States in 
1967)  runs on uranium that is enriched to a level of 19.8  percent 
U235. This reactor is used for research and in the production of ra-
dioactive isotopes for medical applications. In June 2009, Iran in-
formed the IAEA that it was seeking to resupply fuel for this reactor, 
but could not do so under normal commercial terms due to the sanc-
tions that had been applied to its nuclear program.193 In September 
2009, the United States and Russia proffered a proposal to the IAEA 
under which Tehran would receive fuel for the research reactor in ex-
change for 1,200 kg of Iran’s stockpile of LEU, representing roughly 
80 percent of the then existing stockpile. The LEU would be sent out 
of Iran, converted to fuel in Russia and France, and then returned 
to Iran in the form of a reactor core that could be used to power the 
Tehran Research Reactor.194 This plan would remove a significant 
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portion of the LEU from inside Iran and, at least temporarily, allevi-
ate Western concerns of Iran further enriching this LEU for use in a 
nuclear weapon, while also supplying Iran with the fuel needed for its 
research reactor.195

Finding a way to get a significant portion of Iran’s LEU out of 
the country was a key goal of the Obama administration, and the 
TRR fuel swap proposal seemed to provide the perfect solution to 
this problem.196 The proposal appeared promising at first, with 
Ahmadinejad expressing his approval and stating that he was “ready 
to engage in bilateral negotiations, without conditions and on the 
basis of mutual respect.”197 This deal would also have been positive 
for Iran in that it would implicitly recognize the legitimacy of Iran’s 
enrichment activities.198

However, negotiation efforts would soon be stalled as the result 
of a statement from U.S. Secretary of State Hillary Clinton. Two 
weeks before the meeting to discuss the fuel proposal was set to take 
place, Clinton spoke out against Iran in particularly critical state-
ments, saying that “[t] he international community will not wait 
indefinitely for evidence that Iran is prepared to live up to its inter-
national obligations” and

[w] ith Iran, it is tragic that a country with such a great history, 
with so much to give to the rest of the world, is so afraid of their 
own people. The way that they are utilizing secret prisons and 
detentions, show trials, is a reflection of the discontent that they 
know people feel toward the current leadership.199
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Clinton’s statements enraged Iranian leaders and hindered ne-
gotiation efforts.200 Clinton later toned down her remarks, but 
Iranian officials continued to disagree with other aspects of the TRR 
fuel deal. Iran objected, for example, to France being a part of the 
agreement, due to France’s failure to deliver fifty tons of uranium 
that Iran had bought from France before the 1979 Revolution.201 
Iran was also distrustful that the United States and Russia would 
hold up their ends of their bargain and supply Iran with the fuel core 
once Iran shipped its LEU out of the country. Iran therefore insisted 
on receiving the fuel core for the TRR first, after which Iran would 
ship out the agreed amount of LEU, in two separate batches.202 The 
IAEA suggested that it could maintain custody over Iran’s LEU from 
the time it was shipped out until the fuel core was provided to Iran, 
providing it a guarantee that the promises would be fulfilled.203 
However, Iran and the United States could not agree on the timing 
and amount of LEU to be shipped out under the deal, and negotia-
tions stalled.204

Both Iran and the United States grew frustrated with the lack of 
progress being made. Michael Ratney of the U.S. State Department 
questioned, “What is the value of us investing that energy [in nego-
tiations] both internally and with our allies— the president’s political 
capital— if the sense is that the Iranians, to be glib about it, don’t 
have their act together?”205 Since negotiations seemed like they were 
going nowhere with the TRR deal, the United States concluded that 
“[d] iplomacy was not dead, but it was abandoned.”206

With no solution to its fuel problem, on February 9, 2010, Iran 
announced that it would begin enriching LEU up to 20 percent U235 
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in order to indigenously produce fuel for the TRR.207 On February 
11, Ahmadinejad declared that Iran had become a “nuclear state.”208 
IAEA inspections that month confirmed that Iran was enriching ura-
nium to 19.8 percent in its Natanz facility.209

Despite this failure of overt diplomacy between the United States 
and Iran, President Obama continued to quietly encourage Turkey and 
Brazil to further pursue negotiations with Iran on the TRR fuel deal.210 
Presidents Lula and Erdogan of Brazil and Turkey, respectively, had re-
ceived a letter from Obama dated April 20, 2010, spelling out the ele-
ments that would have to be present for the United States to accept a 
potential TRR fuel deal.211 In this letter, Obama stated that the purpose 
of the exchange was “for both sides to gain trust and confidence.”212 
Obama reiterated that an acceptable deal could be reached if Iran agreed 
to:  (1)  ship out 1,200  kg of its LEU; (2)  immediately; (3)  to a third 
country— specifically Turkey— to be held in escrow.213 With the under-
standing that a deal could and would be accepted by the United States 
if Iran met these terms, Lula and Erdogan continued to negotiate with 
Iran, hoping to successfully reach an agreement on the fuel swap.214

On May 17, 2010, Iran, Turkey, and Brazil announced that they 
had reached an agreement on the fuel exchange.215 Iran would send 
1,200  kg of its LEU to Turkey in exchange for 120  kg of uranium 
fuel rods for the TRR.216 Turkish Minister of Foreign Affairs Ahmet 
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Davutoglu proclaimed the deal was a “historic turning point.”217 
Presidents Lula and Erdogan maintained that there was no need 
to pursue another round of sanctions since an agreement had been 
reached and Iran was cooperating. The United States, however, re-
jected this agreement, claiming it was merely a ploy on Iran’s part to 
delay further sanctions.218 While Turkey and Brazil had been working 
on reaching an agreement with Iran, the United States had been lob-
bying the permanent members of the Security Council to issue a new 
set of sanctions against Iran.219 Essentially, “the fight for diplomacy 
was a race against sanctions.”220 The time for a diplomatic solution 
had passed— it was too late for the United States to turn back now.

Although the deal did contain the key elements that President 
Obama had emphasized as necessary in his letter to Lula and Erdogan 
only weeks before, members of the U.S. Department of State contin-
ued to be skeptical of the deal, claiming that it represented nothing 
“fundamentally new.”221 U.S. officials condemned the deal for failing 
to address the suspension of uranium enrichment in Iran— although 
this had never been on the table in the initial fall 2009 fuel swap 
negotiations.222 State Department spokesperson P. J. Crowley criti-
cized the deal sharply, stating, “The joint declaration doesn’t address 
the core concerns of the international community. Iran remains in 
defiance of five U.N. Security Council resolutions, including its un-
willingness to suspend enrichment operations.”223 A day later, Hillary 
Clinton announced before the U.S. Senate that the deal would not 
be accepted and that an agreement on a U.N.  sanctions resolution 
had been reached.224 Clinton announced, “We plan to circulate that 
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draft resolution to the entire Security Council today. And let me say,  
Mr. Chairman, I think this announcement is as convincing an answer 
to the efforts undertaken in Tehran over the last few days as any we 
could provide.”225

On the technical side, the United States made the argument 
that in October 2009, when the deal had originally been presented, 
1,200 kg of LEU represented around 75 percent of Iran’s total stock-
pile, but in May 2010, when the Turkey and Brazil deal was pre-
sented, 1,200 kg of LEU was only around 50 percent of Iran’s total 
stockpile. If Iran had exported 1,200 kg of LEU in October 2009, they 
argued, Iran would not have been left with enough LEU to make a 
bomb. However, by May 2010, if Iran exported 1,200 kg of LEU, it 
would in theory still have enough uranium for one bomb. Thus, they 
argued, the benefits of the deal had been significantly reduced.226 In 
short, Washington had not expected Turkey and Brazil to succeed 
in negotiations with Iran, and when they did, it was too late for the 
United States to accept a deal.227 The sanctions route was now the 
more attractive option.

On June 9, 2010, the Vienna Group (France, Russia, the United 
States, and the IAEA) formally rejected the Tehran Declaration as 
presented by Brazil, Turkey, and Iran.228 Five hours later, the Security 
Council met to vote on a new round of sanctions against Iran. The fol-
lowing day, Resolution 1929 was passed, with Brazil and Turkey voting 
against it and Lebanon abstaining.229 Two weeks later, the United States 
passed gasoline sanctions on Iran by an overwhelming majority— a 
vote of 408– 8 in the House, and 99– 0 in the Senate. President Obama 
signed the gasoline sanctions bill into law on July 1.230

In the wake of the failed TRR fuel swap negotiations, Iran con-
tinued to expand its production of highly enriched uranium. As the 
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stock increased, so did pressure on the West to drop suspension as a 
precondition for negotiations. The P5+1 met with Iran in Geneva in 
December 2010 and in Istanbul in January 2011.231 These talks ulti-
mately failed because neither Iran nor the United States was willing 
to compromise on its preconditions. The United States insisted that 
Iran suspend enrichment as a precondition to negotiations, while 
Iran asserted that it had a sovereign right to enrich uranium. Iran’s 
chief nuclear negotiator, Saeed Jalili, stated, “Any kinds of talks and 
cooperation, as I underlined during the talks with Mrs. Ashton [the 
European Union’s foreign policy chief], should be based on respect-
ing the nation’s rights … including Iran’s right to nuclear technol-
ogy.” Ashton stated that during the meetings in Istanbul, “it became 
clear that the Iranian side was not ready for this unless we agree to 
preconditions related to enrichment and sanctions. Both these pre-
conditions are not the way to proceed.”232

H.  The Fordow Facility

In the midst of negotiations concerning the TRR, on September 21, 
2009, Iran informed the IAEA that it was constructing a uranium en-
richment facility at Fordow, outside of the holy city of Qom.233 The 
Fordow site was of particular concern to Western powers because it 
is underground and would be very difficult to destroy by bombing.234 
Iran claimed that the Fordow facility was “conceived as a backup en-
richment facility during the Bush administration, when the threat of 
a military strike at Natanz seemed serious.”235 The revelation of the 
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Fordow facility did not help to assuage Western fears regarding Iran’s 
concealment of its nuclear operations. Western officials alleged, as 
they had regarding the Natanz facility, that Iran had failed to declare 
the Fordow facility in a timely manner, pursuant to its safeguards 
commitments. ElBaradei spoke of the revelation of the new facility 
“as an unfortunate ‘setback to the principle of transparency, and to 
the effort by the international community to build confidence about 
the Iranian nuclear program.’ ”236 The Fordow facility was designed to 
hold 2,976 centrifuges and sixteen cascades.237

The Iranians described this facility as a “pilot plant”; however, 
Iran already had a pilot plant at Natanz, so this description seemed 
suspicious to the United States and other Western countries.238 The 
West suggested that the plant instead was either a parallel military- 
run program or an attempt to create a backup plant in case of mili-
tary strikes on Iran’s other nuclear facilities.239 Ali Asghar Soltanieh, 
Iran’s ambassador to the IAEA, argued that threats from the United 
States and Israel had forced Iran to keep the Fordow facility secret.240 
He stated, “We had to be cautious and show vigilance and to take 
precautions … to make sure that the enrichment process would not 
be suspended even a second.”241

I.  New IAEA Director General

When Yukiya Amano succeeded Mohamed ElBaradei as the director 
general of the IAEA in December 2009, he demonstrated a mark-
edly different approach to the Iranian nuclear situation from that 
of ElBaradei. Since taking office, Amano has overall been far more 
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aggressive than ElBaradei in pursuing the possible military dimen-
sions issue in particular. This change of tack under Amano’s leader-
ship did not come as a surprise to many, however, since Amano was 
described in internal U.S.  diplomatic cables, subsequently revealed 
by WikiLeaks, as “solidly in the U.S. court on every key strategic de-
cision, from high- level personnel appointments to the handling of 
Iran’s alleged nuclear weapons program.”242 Once in office, Amano re-
moved IAEA experts who had not been “helpful to U.S. positions.”243

J.  2011 IAEA Report

On November 8, 2011, the IAEA issued a report described by 
Western media as “game changing” and “landmark.”244 However, for 
the most part, the report repeated concerns expressed in previous 
IAEA reports, adding some considerable detail to them.245 Again, 
these concerns focused not on nuclear material or related facilities 
in Iran, but rather on possible military dimensions to Iran’s nuclear 
program— i.e., activities potentially related to research and develop-
ment of a nuclear explosive device. The allegations contained in the 
report included:

 –  Iran’s possession of a document which “describes, inter alia, 
processes for the conversion of uranium compounds into ura-
nium metal and the production of hemispherical enriched ura-
nium metallic components”;

 –  the development of “safe, fast- acting detonators, and equip-
ment suitable for firing the detonators”;
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 –  Iran’s possession of “information on the design concept of a 
multipoint initiation system that can be used to initiate ef-
fectively and simultaneously a high explosive charge over its 
surface”;

 –  “experimental research involving a scaled down version of [a]  
hemispherical initiation system and high explosive charge”;

 –  the construction of “a large explosives containment vessel in 
which to conduct hydrodynamic experiments”; and

 –  the conduct of “studies involv[ing] the modeling of spherical 
geometries, consisting of components of the core of an HEU 
nuclear device subjected to shock compression, for their neu-
tronic behaviour at high density, and a determination of the 
subsequent nuclear explosive yield.”

The report also alluded to an unnamed foreign scientist who had 
allegedly helped with the development of Iran’s nuclear program, and 
reiterated long- standing allegations about Parchin, a military facil-
ity in Iran used to produce ammunition and explosives.246 The IAEA 
report stated:

The Agency has strong indications that the development by Iran 
of the high explosives initiation system, and its development of 
the high speed diagnostic configuration used to monitor related 
experiments, were assisted by the work of a foreign expert who 
was not only knowledgeable in these technologies, but who, a 
Member State has informed the Agency, worked for much of his 
career with this technology in the nuclear weapon program of 
the country of his origin. The Agency has reviewed publications 
by this foreign expert and has met with him. The Agency has been 
able to verify through three separate routes, including the expert 
himself, that this person was in Iran from about 1996 to about 
2002, ostensibly to assist Iran in the development of a facility 
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and techniques for making ultra- dispersed diamonds, where he 
also lectured on explosion physics and its applications.247

The IAEA report further alleged that Iran had built a containment 
chamber at the Parchin site for experiments with high explosives rel-
evant to initiating a nuclear reaction. The IAEA had investigated the 
Parchin site in 2004 and had found no evidence of any nuclear- related 
activity at the site. Nevertheless, Iran allowed the IAEA to visit the 
Parchin site two more times— once in January 2005 and once again in 
November 2005. The IAEA visited five locations within the complex, 
along with a “surprise” sixth location, and found no evidence to sup-
port any of the allegations regarding nuclear experimentation. It is un-
clear what revived the suspicions surrounding the Parchin facility in the 
November 2011 IAEA report, but the subject continued to be a source 
of allegations regarding Iran’s nuclear program. Regarding the IAEA’s 
Parchin allegations, Robert Kelley, a former IAEA inspector, has written:

In the case of Parchin, the IAEA is relying upon secret informa-
tion provided by unspecified states or parties. A great deal of the 
information has been selectively leaked to create an impression 
that the agency has significant reason to want to visit a par-
ticular building, among hundreds at the site. The IAEA bases 
its request upon a suspicion that that the building was used for 
experiments involving explosives and uranium to understand 
the hydrodynamic behavior of a neutron initiator for a nuclear 
explosive. Such experiments, if they occurred, would use a few 
grams of uranium in a huge chamber. They would probably be 
a violation of Iran’s nuclear safeguards undertakings. However 
the IAEA has failed to make a convincing case that these experi-
ments took place. And it has added confusion by saying the most 
important experiments involving test explosions took place at 
an Iranian town called Marivan, 500 kilometers away.248
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As Kelley observes, the allegations regarding possible military di-
mensions in Iran contained in the November 2011 IAEA report, and 
in other IAEA reports, are the product of intelligence information in 
the IAEA’s possession, much of which was provided to the IAEA by 
third- party national intelligence agencies. The potential for politici-
zation and forgery in such intelligence sharing activities, and the fact 
that the IAEA did not divulge the sources of the intelligence on which 
it relied in these reports, emerged as a major concern relating to the 
IAEA’s allegations concerning possible military dimensions to Iran’s 
nuclear program.

Many of the allegations concerning possible military dimensions 
to Iran’s nuclear program stem from documents supposedly found 
on a laptop computer that was stolen in Iran and made available to 
Western intelligence agencies, and from them to the IAEA— popularly 
nicknamed the “laptop of death.”249 Kelley and other independent 
technical experts have called into question the authenticity of the 
documents contained on the laptop and other documents provided 
to the IAEA by foreign governments.250

K.  The Post- 2011 State of Iran’s  
Nuclear Program

Iran refused to respond in detail to the allegations of the November 
2011 IAEA report, claiming the report’s allegations are baseless.251 
Iran also continued to expand its uranium enrichment program. 
In its report on August 27, 2015, the IAEA determined that Iran 
possessed 7,845  kg of LEU enriched to 5  percent, and had 15,420 
IR- 1 centrifuges operating at Natanz and 2,710 IR- 1 centrifuges 
operating at Fordow. As of this report, construction work was also 
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proceeding on the heavy- water reactor at Arak.252 Iran has claimed 
that the heavy- water reactor at Arak is being built to produce medical 
isotopes.253 The Arak reactor has the potential, however, to produce 
enough plutonium for one or two nuclear weapons a year once fully 
operational.254 However, in order for Iran to use the plutonium from 
Arak in a nuclear weapon, it would also need a reprocessing facility to 
separate the plutonium from the spent fuel. It does not appear that 
Iran is currently working on such a facility.255

Diplomacy also continued between the P5+1 and Iran. The par-
ties met for negotiations in Istanbul in April 2012. Additional meet-
ings were also held in Baghdad in May 2012 and in Moscow of June 
2012.256 The P5+1 retreated somewhat from their initially inflexible 
position that Iran must shut down the Fordow site completely and 
permanently stop enriching uranium to 19.75  percent, and asked 
instead only for a temporary suspension. Iran has also retreated 
somewhat from its prior positions. Where it had previously declared 
that it would never agree to a suspension in its enrichment activi-
ties, it suggested in early 2013 negotiations in Almaty, Kazakhstan, 
that it might be amenable to stopping enrichment for six months.257 
However, after a March 2013 meeting in Istanbul and an April 2013 
meeting in Kazakhstan, the parties were unable to reconcile their dif-
ferences and come to an agreement.258

The inauguration of Iranian President Hassan Rouhani on August 
3, 2013, presented a potential opportunity for continued negotiations 
between Iran and the West.259 Shortly after Rouhani’s inauguration, 
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the White House expressed its desire to come to a peaceful resolution 
with Iran, stating:

The inauguration of President Rouhani presents an opportunity 
for Iran to act quickly to resolve the international community’s 
deep concerns over Iran’s nuclear program. Should this new gov-
ernment choose to engage substantively and seriously to meet 
its international obligations and find a peaceful solution to this 
issue, it will find a willing partner in the United States.260

President Rouhani also expressed his interest in arriving at a 
peaceful solution, stating that “Iran has a serious political will to 
solve the nuclear problem while protecting the rights of the Iranian 
people at the same time as it seeks to remove concerns of the other 
party.”261 Iran continues to maintain that it is not pursuing nuclear 
weapons. Iran’s Foreign Minister Mohammad Javad Zarif stated in 
an August 19, 2013, interview that “nuclear weapons have no place 
in our national security doctrine and are even detrimental to our na-
tional security.”262

L.  Targeted Killings, Sabotage,  
and Cyberwarfare

At the same time as this diplomatic history has been unfolding, the 
United States and Israel, in particular, have reportedly resorted to 
new forms of technological sabotage of Iran’s nuclear program and 
to direct targeted killing of Iranian nuclear scientists.263 Since 2007, 
at least five Iranian nuclear scientists have been assassinated.264 
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Fereydoun Abbasi, then head of the Iranian Atomic Energy 
Organization, was wounded when a motorcyclist attached a bomb to 
his car in November 2010.265 Iran has investigated these attacks and 
arrested several people it believes were linked to the January 2010 
killing of scientist Masout Alimohammadi.266 After interrogating 
these arrested suspects, the Iranian interior minister announced that 
the suspects were trained and charged by the U.S., U.K., and Israeli 
intelligence agencies.267 Following these assassinations, President 
Ahmadinejad stated, “I swear to God, if this act of assassination is 
once more repeated, I will bring every member of the U.N. Security 
Council to trial.”268 U.S. officials have largely responded to the killings 
of Iranian scientists with approval and with insensitivity to Iranian 
concerns.

An August 17, 2012, an explosion temporarily disabled the 
Fordow plant when it severed electricity cables running from the city 
of Qom.269 Deliberate sabotage is suspected by Iranian officials in this 
incident. However, the IAEA inspected the Fordow site the day after 
the incident and did not report any damage, thus suggesting that 
the Fordow facility’s backup power system kicked in and prevented 
damage to the facility.270 This method of sabotage had previously 
been employed at Natanz, with one power outage destroying 50 cen-
trifuges.271 Each of these covert attacks is believed to be a part of a 
strategic sabotage campaign, code- named “Olympic Games,” begun 
under the Bush administration.272

The most significant of these attacks was the introduction of the 
Stuxnet computer virus into the Natanz facility in 2009. This virus 
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caused the centrifuges in the facility to spin out of control and de-
stroy themselves.273 David Blair estimates that this attack alone set 
Iran’s nuclear development back by up to a year;274 Ralph Langer esti-
mates that the virus set the program back by two years.275 It has been 
well established that the Stuxnet virus was created by the United 
States and intentionally introduced into the Natanz facility.276 The 
Stuxnet virus operated by causing increases in the rotor speed of the 
target centrifuges, thereby increasing the rotor wall pressure and 
causing centrifuges to break.277 The Stuxnet virus did not target all 
centrifuges at once and cause a one- time hit of catastrophic damage, 
however. Rather, the attack was meant to cause continuous damage 
to the facility. Langer writes: “Stuxnet is a low- yield weapon with the 
overall intention of reducing the lifetime of Iran’s centrifuges and 
making the Iranians’ fancy control systems appear beyond their un-
derstanding.”278 Iran kept a stockpile of spare centrifuges to replace 
at least 50 percent of its inventory. Thus, Iran likely would have been 
able to recover from simultaneous catastrophic destruction of its 
centrifuges quicker than it was able to recover from this ongoing 
attack.279 Langer further suggests that the operation of the Stuxnet 
virus at Natanz sends a clear message that “[d] igital weapons work” 
and that “cyberwarfare is here to stay.”280 Hossein Mousavian con-
tends that Stuxnet was the “first unattributed act of war against 
Iran” and that in choosing such forms of cyberwarfare, the United 
States is setting the stage for future military action and choosing its 
short- term interests over long- term goals.281
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M.  The 2013 Joint Plan of Action

A unique opportunity for a diplomatic breakthrough emerged in late 
2013. On November 24, 2013, after long and tense negotiations, Iran 
and the P5+1 concluded a Joint Plan of Action (JPOA).282 In this in-
terim agreement, Iran agreed to cease enrichment of uranium beyond 
5 percent U235. It also agreed that it would not install any new cen-
trifuges, start up any that were not already operating, or build any 
new enrichment facilities.283 Iran also agreed to halt work on its 
heavy- water reactor and to allow U.N. inspectors daily access to its 
facilities.284 Iran did not agree, however, to stop enriching uranium to 
a level of 3.5 percent or to dismantle any of its existing centrifuges. 
In return for these Iranian concessions, the United States agreed to 
provide $6– 7 billion in sanctions relief. Roughly $4.2 billion of this 
would come from Iranian oil revenue frozen in foreign banks.285

Iranian officials stated that the interim deal acknowledged Iran’s 
right to enrich. President Rouhani said, “Let anyone make his own 
reading, but this right is clearly stated in the text of the agreement 
that Iran can continue its enrichment, and I announce to our people 
that our enrichment activities will continue as before.”286 U.S.  of-
ficials disagreed with this interpretation. Secretary of State John 
Kerry stated, “There is no inherent right to enrich. And everywhere 
in this particular agreement it states that they could only do that 
by mutual agreement, and nothing is agreed on until everything is 
agreed on.”287
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Iran’s commitments under the 2013 JPOA comprised a more 
significant list of concessions than was expected by most observ-
ers.288 Some experts pointed to Iran’s acceptance of the JPOA as 
evidence that economic sanctions had contributed to a shift in 
Iran’s nuclear policies. Iranian officials have sharply contested this 
belief. In a November 19, 2013, piece in the Financial Times, Hossein 
Mousavian wrote:

[T] he idea that it is sanctions that have brought Tehran to the 
table is wrong. The real cause is the desire of new President 
Hassan Rouhani to reach a rapprochement with the US, the EU, 
its neighbours and other world powers, alongside the fact that 
the US red line has changed from “no enrichment of uranium” to 
“no nuclear bomb.”289

Nevertheless, numerous officials praised the interim deal as 
a landmark step toward reaching a final diplomatic resolution. 
Regarding the agreement, President Obama stated, “While today’s 
announcement is just a first step, it achieves a great deal. For the first 
time in nearly a decade, we have halted the progress of the Iranian 
nuclear program, and key parts of the program will be rolled back.”290

Greg Thielmann, a Senior Fellow at the Arms Control Association, 
suggested that the JPOA was successful in alleviating the most acute 
proliferation concerns.291 Trita Parsi, president of the National Iranian 
American Council, praised diplomacy for “deliver[ing] the U.S.  and 
Iran from the brink of a disastrous war and plac[ing] the two coun-
tries at the beginning of a brighter, more sustainable path forward.”292

288. Daniel Joyner, The New Deal Between the P5+1 and Iran, EJIL: Talk!, Nov. 
26, 2013.

289. Hossein Mousavian, It Was Not Sanctions that Brought Iran to the Table, Fin. 
Times, Nov. 19, 2013.

290. Id.
291.  Greg Thielmann, Sorry, Skeptics:  The Iran Nuclear Deal Is Working, Nat’l 

Interest, Aug. 7, 2014.
292. Anne Gearan & Joby Warrick, World Powers Reach Nuclear Deal with Iran to 

Freeze Its Nuclear Program, Wash. Post, Nov. 24, 2013.
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N.  The 2015 Joint Comprehensive Plan 
of Action

Following the 2013 agreement on a JPOA, negotiations contin-
ued off and on between Iran and the P5+1 for the next two and a 
half years. Finally, on July 14, 2015, it was announced that a Joint 
Comprehensive Plan of Action (JCPOA) had been agreed among the 
P5+1 states and Iran, together with a “Roadmap Agreement” reached 
between Iran and the IAEA. These agreements were the culmination 
of the twenty months of negotiations between the P5+1 and Iran 
since the initial JPOA was agreed, and represented the first time that 
a comprehensive agreement had been reached for ending the inter-
national dispute over Iran’s nuclear program.

The JCPOA is by any measure a watershed moment in interna-
tional relations. The document itself comprises 159 total pages of 
text, consisting of 18 pages of the JCPOA itself, with a further 141 
pages divided among five annexes. It was carefully constructed to 
address in impressive detail all aspects of dispute related to Iran’s 
nuclear program, including both the concerns of the West and 
the IAEA regarding the peaceful nature of Iran’s nuclear program, 
and Iran’s concerns regarding economic sanctions applied against 
it by both the U.N. Security Council and Western states acting 
unilaterally.

The JCPOA was deliberately framed as a legally nonbinding agree-
ment among its parties, and as such is not a treaty. However, it does 
comprise a comprehensive set of political commitments among 
its parties, additionally inclusive of commitments of action by the 
European Union and the U.N. Security Council, which are designed 
to resolve the legal and diplomatic crisis concerning Iran’s nuclear 
program.

Under the terms of the JCPOA, Iran has agreed to significant 
limits on its civilian nuclear energy program, including limits on its 
uranium enrichment activities, and to an enhanced inspection regime 
by the IAEA, including provisional application by Iran of the IAEA 
Additional Protocol. In return, the P5+1, along with the European 

 



I r a n ’ s  n u C L e a r  P r o G r a M  a n d  t H e  P e r I o d  o f  C o n f r o n t a t I o n

63

      

Union, have agreed to a coordinated lifting of the economic and  
financial sanctions that have been applied against Iran since 2006.

On July 20, 2015, the U.N. Security Council adopted Resolution 
2231, in which it unanimously endorsed the JCPOA and brought into 
force the measures relating to the Security Council that were agreed 
in the JCPOA.

In essence, the JCPOA and Resolution 2231 together provide 
for an approximately ten- year period of implementation of the vari-
ous commitments of the parties. If the envisioned program of com-
mitments is fully and successfully implemented, then at the end of 
that ten- year period all resolutions of the Security Council relative 
to Iran’s nuclear program will be terminated, and all nuclear- related 
economic sanctions against Iran, whether imposed multilaterally by 
the Security Council or unilaterally by states, will be lifted.

I will devote Chapter 7 of this book to a more fulsome consider-
ation of the JCPOA, its contents, and implications. But it is impos-
sible to understand the JCPOA, and the gauntlet of legal and political 
disputes that ultimately shaped it, without a consideration of the  
essential sources of international nuclear law and their application 
to the Iran case. It is this consideration which Chapters 2– 6 of this 
book will provide.
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C hapter  2

summary of arguments

With this historical sketch in place, we can now move on to the rel-
evant sources of international law and their applicability to the case 
study of the international confrontation over Iran’s nuclear program, 
beginning in August 2002 and continuing until the conclusion of the 
Joint Comprehensive Plan of Action (JCPOA) in July 2015. In the 
succeeding chapters, I will consider questions arising during the dis-
pute over Iran’s nuclear program, that are based in sources of inter-
national nuclear law, with the 1968 Nuclear Nonproliferation Treaty 
(NPT) as its cornerstone.

I have thought it best to organize these chapters by beginning 
with a brief summary of the legal arguments maintained by the two 
sides to this legal dispute. On the one side is, of course, Iran. On the 
other side are primarily the United States and its European allies (the 
United Kingdom, France, and Germany— sometimes referred to as 
the EU3). These four states have been Iran’s chief detractors on the 
nuclear issue, and while their respective national policy positions 
toward the issue have of course differed on details, yet I think it is 
fair to lump them together as states that have made relatively simi-
lar legal arguments regarding Iran’s nuclear program. I will therefore 
consider them— at some times along with the International Atomic 
Energy Agency (IAEA) itself— as the opposing side in this legal dis-
pute and will refer to the four states alternately as Western states, 
the West, etc.

The positions of Russia and China, the other two states compris-
ing the P5+1 negotiating group (i.e., the permanent five members of 
the U.N. Security Council plus Germany), have been more nuanced 
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on the Iran nuclear issue. Both of these countries have very different 
historical relationships with Iran than do the United States and the 
EU3, and this in turn has made them view the subject of Iran’s nu-
clear program quite differently. Both have at times voted along with 
the Security Council in condemning Iran’s actions and in seeking to 
compel Iran to cease its uranium enrichment program. However, 
both have also resisted on a number of occasions further sanctions 
resolutions against Iran on the issue, and Russia in particular has 
at times voiced solidarity with some of Iran’s legal positions.1 I will 
therefore leave these two states out of the opposing group.

In this chapter, I  will present a description of the legal posi-
tions of both sides to the dispute in a brief, summary manner only, 
in order to make a succinct statement of these positions, which can 
then guide the reader and serve as a reference as the book progresses. 
Sources of law mentioned in this summary will be explained and ana-
lyzed in much greater detail in the succeeding chapters, which will 
evaluate the legal arguments on each particular question in dispute. 
Throughout this chapter, and the rest of the book, IAEA documents 
will be identified by the IAEA’s internal system of reference, includ-
ing Information Circulars published openly by the IAEA (INFCIRCs), 
and reports adopted by the IAEA’s Board of Governors (GOVs), which 
are sometimes restricted in their initial distribution.

I .   LeGaL arGuMents of Western states 
and tHe Iae a

Let us begin with a summary of the legal arguments of Western states, 
some of which are joined in by the IAEA itself. The legal arguments of 

1. See, e.g., Russia Says Geneva Deal Confirms Iran’s Enrichment Right, Tasnim News 
Agency, Dec. 11, 2013, http:// www.tasnimnews.com/ English/ Home/ Single/ 217735 
(“Speaking in a joint press conference with his Iranian counterpart Mohammad Javad 
Zarif here in Tehran on Wednesday, Lavrov stressed that one of the results brought by 
the November nuclear deal in Geneva was Iran’s right to enjoy peaceful nuclear energy, 
particularly its right to enrich uranium.”).
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Western states can be organized according to the sources of law they 
reference.2

Firstly, and most prominently, Western legal arguments criti-
cal of Iran’s nuclear program during the period of confrontation fo-
cused on Iran’s noncompliance with its comprehensive safeguards 
agreement with the IAEA (INFCIRC/ 214), and the subsidiary ar-
rangements entered into pursuant to that safeguards agreement. 
In summary, Western states and the IAEA argued that Iran failed 
to comply with its safeguards agreement obligations in a number 
of respects, beginning principally with the 2002 disclosure of the 
Natanz and Arak facilities. These breaches of obligation, as they 
are termed by Western arguments, relate to Iran’s failure to timely 

2.  For reference for this section, see, e.g., Paul Kerr, Iran’s Nuclear Program: 
Tehran’s Compliance with International Obligations, Congressional Research Service 
Report, Dec. 21, 2011; United States Department of State, Adherence to and 
Compliance with Arms Control, Nonproliferation, and Disarmament Agreements and 
Commitments Report, July 2013, http:// www.state.gov/ documents/ organization/ 
212096.pdf (“Iran is in violation of obligations under the NPT, its IAEA Safeguards 
Agreement, and relevant UN Security Council resolutions.”); Permanent Mission 
of France to the United Nations in New  York official website, Iran, http:// www.
franceonu.org/ france- at- the- united- nations/ geographic- files/ middle- east/ iran- 
non- proliferation- 472/ article/ iran (viewed June 24, 2014)  (“Iran’s secret devel-
opment of a nuclear program in violation of the Non- Proliferation Treaty consti-
tutes a major, international security crisis that is liable to seriously undermine 
the nuclear nonproliferation regime.”); German Foreign Ministry Website, The 
Conflict Surrounding Iran’s Nuclear Program, http:// www.auswaertiges- amt.de/ EN/ 
Aussenpolitik/ RegionaleSchwerpunkte/ NaherMittlererOsten/ Iran/ Iranisches- 
Nuklearprogramm_ node.html (“To date, Iran has failed to fulfil the conditions 
stipulated by the United Nations Security Council and the International Atomic 
Energy Agency (IAEA) on the suspension of its nuclear programme and failed to 
cooperate comprehensively with the IAEA to clarify questions regarding the pos-
sible military dimension of the programme.”); UK Government Website, Leading 
International Efforts to Resolve Concerns about Iran’s Nuclear Programme, https:// 
www.gov.uk/ government/ policies/ leading- international- efforts- to- resolve- 
concerns- about- irans- nuclear- programme (“The UK, along with the international 
community, remains deeply concerned about the possible military dimensions of 
Iran’s nuclear programme. Iran continues to develop its nuclear programme in 
direct violation of six UNSC resolutions and in defiance of several IAEA Board of 
Governors resolutions.”).

http://www.state.gov/documents/organization/212096.pdf
http://www.state.gov/documents/organization/212096.pdf
http://www.franceonu.org/france-at-the-united-nations/geographic-files/middle-east/iran-non-proliferation-472/article/iran
http://www.franceonu.org/france-at-the-united-nations/geographic-files/middle-east/iran-non-proliferation-472/article/iran
http://www.franceonu.org/france-at-the-united-nations/geographic-files/middle-east/iran-non-proliferation-472/article/iran
http://www.auswaertiges-amt.de/EN/Aussenpolitik/RegionaleSchwerpunkte/NaherMittlererOsten/Iran/Iranisches-Nuklearprogramm_node.html
http://www.auswaertiges-amt.de/EN/Aussenpolitik/RegionaleSchwerpunkte/NaherMittlererOsten/Iran/Iranisches-Nuklearprogramm_node.html
http://www.auswaertiges-amt.de/EN/Aussenpolitik/RegionaleSchwerpunkte/NaherMittlererOsten/Iran/Iranisches-Nuklearprogramm_node.html
https://www.gov.uk/government/policies/leading-international-efforts-to-resolve-concerns-about-irans-nuclear-programme
https://www.gov.uk/government/policies/leading-international-efforts-to-resolve-concerns-about-irans-nuclear-programme
https://www.gov.uk/government/policies/leading-international-efforts-to-resolve-concerns-about-irans-nuclear-programme
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disclose and declare to the IAEA the existence of these two facili-
ties, as well as to subsequently determined failures to declare some 
nuclear materials on the territory of Iran, the facilities in which 
these materials were located, and certain experiments conducted 
with these materials.

Specifically, the failure by Iran to timely declare the existence of 
the Natanz and Arak facilities has been argued to comprise a viola-
tion of Iran’s obligations under its subsidiary arrangements agree-
ment with the IAEA, signed pursuant to its comprehensive safeguards 
agreement. These allegations are outlined in the 2003 IAEA report 
GOV/ 2003/ 75. The failure by Iran to declare nuclear materials and re-
lated facilities and experiments has been argued to violate the terms 
of Iran’s IAEA comprehensive safeguards agreement itself. A  sum-
mary of these arguments can be found in the 2008 IAEA report GOV/ 
2008/ 4.

The West and the IAEA further argued that, in accordance with 
the IAEA’s standards for investigation and assessment of Iran’s 
compliance with it safeguards obligations, Iran remained in non-
compliance with its safeguards obligations throughout the period 
of confrontation, up to the agreement of the JCPOA in July 2015. 
The essence of this legal argument was that, since Iran had failed to 
adequately cooperate with the IAEA to answer the IAEA’s remaining 
concerns focused on the possible existence of undeclared nuclear 
material and related facilities in Iran, the IAEA had been unable to 
determine with confidence that all nuclear material in Iran was in ex-
clusively peaceful uses. As the IAEA report from August 2012 (GOV/ 
2012/ 37) concluded:

While the Agency continues to verify the non- diversion of de-
clared nuclear material at the nuclear facilities and LOFs declared 
by Iran under its Safeguards Agreement, as Iran is not provid-
ing the necessary cooperation, including by not implementing 
its Additional Protocol, the Agency is unable to provide credible 
assurance about the absence of undeclared nuclear material and 
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activities in Iran, and therefore to conclude that all nuclear mate-
rial in Iran is in peaceful activities.

Additionally, there was a further implication of Iran’s safeguards 
obligation violations, argued Western officials. Since the obligation 
to conclude and to abide by a safeguards agreement with the IAEA 
has its source in Article III, paragraph 1, of the NPT, it followed that 
a violation of Iran’s safeguards obligations per se implicated Iran’s re-
sponsibility for breach of Article III of the NPT. And since Article IV, 
paragraph 1, of the NPT makes the exercise of Iran’s right to peaceful 
use of nuclear materials and technology conditional on Iran’s compli-
ance with its nonproliferation obligations, inclusive of Article III, Iran’s 
safeguards violations had the yet further implication of negating Iran’s 
Article IV right to peaceful uses of nuclear energy, inclusive of uranium 
enrichment.

The final NPT- based legal argument made by Western states 
against Iran focuses on Article II of the NPT, which requires NNWS 
parties to the treaty such as Iran “not to manufacture or otherwise 
acquire nuclear weapons or other nuclear explosive devices …” 
According to this argument, Western officials claimed that Iran’s 
alleged research and development work on a nuclear explosive 
device (i.e., the possible military dimensions activities referred to in 
Chapter 1) were included in the prohibitive scope of the term “manu-
facture” of nuclear explosive devices in NPT Article II.

Finally, Western states and the IAEA insisted that Iran had vio-
lated its international legal obligations arising from the resolutions 
of the U.N. Security Council, and in particular the Security Council’s 
demand in Resolution 1737 that Iran suspend all uranium enrich-
ment activities.

Thus, if all of the Western legal arguments were to be accepted 
as correct, the legal conclusion as of July 2015 would have been that 
Iran had violated, and continued to be in violation of, the terms of the 
NPT as well as its safeguards agreement with the IAEA, and that Iran 
was further in violation of the legally binding resolutions of the U.N. 
Security Council— all of which implicated Iran’s state responsibility.
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II .   Ir an’s LeGaL arGuMents

Iran’s legal arguments in response to the allegations of Western 
states and the IAEA were in summary as follows, in the same order 
according to legal source.3

With regard to pre- 2003 questions concerning disclosure of the 
Natanz and Arak facilities and the discovery of undeclared nuclear 
materials and related facilities and experiments, Iran argued that it 
was in compliance with its safeguards obligations in not declaring the 
existence of the Natanz and Arak facilities and that any issues with 
nondeclaration of nuclear materials and related facilities and experi-
ments were relatively minor and were resolved by 2008 through co-
operation with the IAEA.

Specifically, Iran has argued that the version of its commitments 
in its subsidiary arrangements agreement current as of 2003 did 
not require Iran to disclose design details of, or the existence of, the 
Natanz and Arak facilities, because at the time of their discovery, nu-
clear material had not yet been introduced into these facilities. This 
position was maintained, inter alia, in Iran’s communication with the 
IAEA in INFCIRC/ 660, of October 9, 2005.

With regard to the undeclared nuclear materials and related  
facilities and experiments, Iran emphasized that these issues came to 
light through Iran’s voluntary efforts of cooperation with the IAEA 
to increase the transparency of its nuclear program and that where 
inconsistencies between Iran’s declaration, and its actual nuclear  
material stocks had been found, Iran had cooperated with the IAEA 
to correct its declaration, resulting in the IAEA’s determination in 
2008 that all outstanding issues relating to these nuclear materi-
als and related facilities and experiments had been resolved. These 

3. For reference for this section, see, e.g., a listing of Iran’s communications with 
the IAEA at the IAEA’s website, under Member States Communications, Iran, http:// 
www.iaea.org/ newscenter/ focus/ iaeairan/ ms_ communications.shtml, including in 
particular INFCIRC/ 853, of July 23, 2013; also legal arguments on Iran’s nuclear pro-
gram website, http:// nuclearenergy.ir/ legal- aspects/ .

 

http://www.iaea.org/newscenter/focus/iaeairan/ms_communications.shtml
http://www.iaea.org/newscenter/focus/iaeairan/ms_communications.shtml
http://nuclearenergy.ir/legal-aspects/
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arguments are contained in Iran’s communications to the IAEA, be-
ginning with document INFCIRC/ 648 on August 1, 2005.

With regard to the argument that Iran was in continuing vi-
olation of its safeguards obligations throughout the period of 
confrontation and up to July 2015 due to the IAEA’s inability to 
confidently determine the nonexistence of undeclared nuclear 
materials or related facilities in Iran, Iran argued that the IAEA 
had misstated the Agency’s legal standard of investigation and as-
sessment and that the IAEA’s only proper standard for assessment 
was a determination of whether all declared nuclear materials in a 
safeguarded state are in peaceful uses. Iran thus argued that, pur-
suant to this correct understanding of the IAEA’s lawful standard 
for investigation and assessment, the IAEA had determined con-
sistently since 2008 that all declared nuclear materials in Iran are 
in peaceful uses and that therefore Iran was in compliance with 
its safeguards obligations as of July 2015. These arguments can be 
found in Iran’s communication to the IAEA in document INFCIRC/ 
866, of June 13, 2014.

In response to arguments that Iran’s alleged safeguards obliga-
tion violations also per se constituted a violation of Article III of the 
NPT, as well as arguments that Iran’s research and development ac-
tivities connected to nuclear weaponization constituted a violation 
of Article II of the NPT, Iran maintained that no nuclear material 
within Iran has ever been diverted to nonpeaceful uses and that no 
authenticated evidence of weaponization work within Iran has ever 
been presented by the IAEA. Iran emphasized its “inalienable right” 
pursuant to Article IV of the NPT to maintain a peaceful nuclear 
energy program. Thus, Iran argued that it had not at any point vio-
lated the terms of the NPT. These arguments can be found in docu-
ment INFCIRC/ 853, of July 23, 2013.

Finally, on the subject of U.N. Security Council resolutions con-
cerning Iran’s nuclear program, Iran argued that the IAEA Board of 
Governors’ referral of Iran’s case to the Security Council was itself 
illegal and improper and that because of procedural and substan-
tive improprieties, the resolutions adopted by the Security Council 
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against Iran were likewise illegal. These arguments can be found in 
document INFCIRC/ 853, of July 23, 2013.

Thus, if all of Iran’s legal arguments were to be accepted as cor-
rect, the legal conclusion as of July 2015 would have been that Iran 
was in full compliance with its safeguards obligations, that Iran had 
never violated the provisions of the NPT, and that U.N. Security 
Council resolutions purporting to require Iran to cease its uranium 
enrichment program were illegal, and therefore null and void.

III .   KeY LeGaL QuestIons In dIsPute

Obviously, there is quite a wide gulf separating the two sides in their 
understanding of the correct application of principles of interna-
tional nuclear law to the case of Iran’s nuclear program.

I think that the best way to proceed in considering which side 
has had the better of these widely divergent arguments is to identify 
the key legal questions in dispute between the parties and then to 
examine them in turn. I propose to do so in the succeeding chapters, 
providing legal analysis and conclusions.

Thus, Chapter 3 will consider the disputed question of whether 
Iran has been in violation of the NPT at any point. Chapter 4 will 
then consider the question of whether Iran was in violation of its 
safeguards obligations in 2003 and the question of the legal impli-
cations of Iran’s alleged failures to timely declare nuclear facilities. 
Chapter 5 will then consider whether Iran was in violation of its 
safeguards obligations as of July 2015 and whether the IAEA has 
used proper legal standards in its assessments of Iran’s compliance. 
Finally, Chapter 6 will be devoted to considering the implications of 
the U.N. Security Council’s actions regarding Iran’s nuclear program 
during the period of confrontation.
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C hapter  3

Has Iran Violated the nPt?

There are two reasons for addressing this question first, even though 
I  mentioned this source of law last in the summary of legal argu-
ments. First, the Nuclear Nonproliferation Treaty (NPT) is by far the 
most important source of international law involved in the dispute 
over Iran’s nuclear program. The NPT, for all of its shortcomings and 
all of the justified criticism leveled against it (including by me in my 
previous writings), is still the lex lata cornerstone treaty of the inter-
national nuclear energy and nuclear weapons nonproliferation nor-
mative regime, and the rest of the legal architecture of this existing 
regime is built upon it. So the question of whether Iran’s actions with 
regard to its nuclear program have at any time violated the provisions 
of the NPT carries with it the highest potential implications, both 
for Iran’s state responsibility, and for the effect of this determination 
upon the broader regime.

Second, and this is fortunate for Iran in this case, this ques-
tion is the simplest of the key legal questions in dispute to answer. 
Arguments by the West that Iran has violated the NPT itself through 
actions related to its nuclear program are the weakest among the 
legal arguments they have advanced against Iran.

For both of these reasons, I think it makes sense to deal with this 
question first and clearly resolve it, so that more space and time can 
be devoted to the more controversial and complex arguments con-
cerning International Atomic Energy Agency (IAEA) safeguards and 
related subsidiary arrangements.
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I .   tHe nPt reGIMe

I will try to avoid redundancy at this point and refer the reader to 
my earlier books for a more fulsome description of the origins and 
history of the NPT’s establishment, its structure and content, and 
the verification and export control normative regimes that have been 
created to implement and to supplement it.

In brief, however, the NPT was agreed in 1968, at the height of 
the Cold War, to constitute a grand bargain between its signatory 
states, covering the topics of peaceful nuclear energy use, nuclear 
weapons nonproliferation, and the disarmament of existing nuclear 
weapons stockpiles. It comprises a structure of quid pro quo differ-
ential obligations, undertaken by two distinct categories of states 
parties: the five Nuclear Weapons States (NWS) (the United States, 
the United Kingdom, France, China, Russia) on the one hand; and all 
other states parties, collectively categorized as Non- Nuclear Weapon 
States (NNWS), on the other.

Under the NPT’s terms, the five NWS are allowed to maintain 
possession of nuclear weapons, but in return take upon themselves 
obligations to assist NNWS in developing peaceful nuclear energy 
programs and to move toward disarmament of their existing nuclear 
weapons stockpiles in good faith.

For their part, the NNWS undertake in Article II of the NPT not to 
acquire nuclear weapons by any means. They further agree in Article 
III to conclude a separate bilateral treaty with the IAEA, referred to as 
a safeguards agreement. More on the substance of IAEA safeguards 
agreements later.

Rounding out the normative architecture related to the NPT, the 
Nuclear Suppliers Group (NSG) is an informal (i.e., legally nonbind-
ing) group of nuclear technology supplier states, formed in 1975 for 
the purpose of coordinating and harmonizing nuclear export control 
laws and policies among the group. The NSG Guidelines reference 
both the NPT and IAEA safeguards in their agreed determinations on 
export control standards. However, the NSG is not formally related 
to either the NPT or the IAEA.
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A point which should be borne in mind, and to which I  shall 
return at intervals, is that the prohibition on NNWS parties to the 
NPT, such as Iran, acquiring nuclear weapons is contained exclusively 
in the NPT itself, in the terms of Article II. Article III of the NPT and 
the IAEA safeguards agreements bilaterally entered into between 
NNWS and the IAEA pursuant to Article III(4), on the other hand, 
are verification provisions related to nuclear materials generally. 
One must not confuse the NPT Article III nuclear material verifica-
tion provisions, and the IAEA safeguards agreements implementing 
them, with the obligation contained in Article II of the NPT mandat-
ing that NNWS not acquire nuclear weapons by any means. These are 
distinct legal obligations that are only indirectly related. The IAEA 
is not, as it is commonly expressed in the media, a “nuclear weap-
ons watchdog.” The IAEA and its safeguards agreements with NPT 
NNWS are directly related only to the Article III obligation concern-
ing nuclear materials accounting and verification. They are related 
only very indirectly with the Article II prohibition on NNWS acquisi-
tion of nuclear weapons.

II .   safeGuards nonCoMPLIanCe = nPt 
VIoL atIon?

This brings us to the first of the NPT- related legal arguments made 
by Western states against Iran; i.e., the argument that because Iran 
has violated its safeguards agreement, it has also per se violated NPT 
Article III. As stated in a report prepared by the U.S. Congressional 
Research Service:

Iran’s violations of its safeguards agreement appear to consti-
tute violations of Article III, which requires NPT non- nuclear- 
weapon states- parties to accept IAEA safeguards, in accordance 
with the agency’s statue, “for the exclusive purpose of verifi-
cation of the fulfillment of its obligations assumed under this 
Treaty with a view to preventing diversion of nuclear energy 
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from peaceful uses to nuclear weapons or other nuclear explo-
sive devices.”1

This is an argument which, as a matter of law, I examined care-
fully in my book Interpreting the Nuclear Nonproliferation Treaty.2 
I concluded there that the operative obligation in NPT Article III(4) 
for NNWS to enter into a safeguards agreement with the IAEA, of a 
type described in Article III(1– 3), is the extent of the legal relation-
ship between the NPT on the one hand, and the IAEA and its safe-
guards agreements with states on the other.

The reasoning for this conclusion is as follows. The IAEA is its 
own self- enclosed treaty- based international organization. Its ex-
istence predates that of the NPT by more than a decade. It has its 
own constitutional treaty— the IAEA Statute— and its own separate 
membership as an international organization. Its statute contains 
detailed rules and procedures regarding its functioning and author-
ity. The IAEA’s only legal connection to the NPT is the obligation in 
Article III(4) of the NPT for all NNWS parties to “conclude agree-
ments with the International Atomic Energy Agency to meet the re-
quirements of this Article.”

Some have argued that the operative legal obligation for NNWS 
in Article III is contained in Article III(1). They point to the language 
in Article III(1) stating that each NNWS “undertakes to accept safe-
guards as set forth in an agreement to be negotiated and concluded 
with the International Atomic Energy Agency… ,” and to the phrases 
“Procedures for the safeguards required by this Article shall be fol-
lowed with respect to source or special fissionable material…” and 
“The safeguards required by this Article shall be applied on all source 
or special fissionable material …” They see in these terms an obliga-
tion in Article III(1) not only to enter into a safeguards agreement 

1.  Iran’s Nuclear Program:  Tehran’s Compliance with International Obligations, 
Congressional Research Service, 11, Apr. 28, 2014.

2.  See Daniel H. Joyner, Interpreting the Nuclear Nonproliferation 
Treaty 87– 93 (2011).
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with the IAEA but also an obligation to comply with the terms of that 
safeguards agreement.3

However, a closer reading of the whole of Article III renders this 
interpretation unpersuasive. Article III does contain an obligation 
for NNWS to enter into a safeguards agreement with the IAEA. That 
obligation is discussed in Article III(1), but is stated with even more 
clarity and specificity in Article III(4), which states:  “Non- nuclear- 
weapon States Party to the Treaty shall conclude agreements with 
the International Atomic Energy Agency to meet the requirements 
of this Article …”

Additionally, reading into Article III(1)’s provisions an indepen-
dent obligation to comply with the terms of the safeguards agree-
ment to be negotiated with the IAEA produces a redundancy from a 
normative system perspective. One of the fundamental system rules 
of international law is contained in the customary international 
law rule of pacta sunt servanda (“treaties are to be observed”), which 
holds that parties to a treaty are under an obligation to perform their 
treaty undertakings in good faith.4 Pacta sunt servanda is an omni-
present rule of customary international law, binding all states and all 
treaties made.

Therefore, to interpret Article III(1) of the NPT as comprising an 
operative legal obligation would be to make its provisions redundant 
with the obligation clearly spelled out in Article III(4). Furthermore, 
to interpret Article III(1)’s terms as containing an obligation to 
comply with the terms of another treaty (a safeguards agreement) 
would render the terms of Article III(1) redundant and superfluous 
in light of the rule of pacta sunt servanda. An interpretation of a treaty 
which renders some of its terms redundant or superfluous internally, 

3.  See, e.g., John Carlson, Defining Noncompliance:  NPT Safeguards Agreements, 
29 Arms Control Today 22 (May 2009) (“Noncompliance with an NPT safeguards 
agreement constitutes violation of Article III of the NPT, the obligation to accept safe-
guards on all nuclear material…”).

4. See VCLT Article 26; Gabcikovo- Nagymaros Project (Hung v. Slov.), 1997 I.C.J. 
Rep. 7, para. 114.
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or redundant with regard to other system rules of international law, 
is to be avoided.5

The terms of Article III(1) are better interpreted in their con-
text within Article III as describing, along with Article III(2) and 
Article III(3), the sort of safeguards agreement which NNWS are to 
enter into with the IAEA. Under this interpretation, Article III makes 
sense holistically, and redundancy is avoided. Paragraphs 1– 3 of 
Article III lay out in detail the type of safeguards agreement which 
paragraph 4 requires NNWS to enter into with the IAEA. Indeed this 
is precisely what the terms of Article III(4) provide:  “Non- nuclear- 
weapon States Party to the Treaty shall conclude agreements with 
the International Atomic Energy Agency to meet the requirements of 
this Article.”6

Interpreted correctly, then, it is clear that the operative obliga-
tion in Article III(4) for NNWS to enter into a safeguards agreement 
with the IAEA, of a type described in Article III(1– 3), is the extent 
of the legal relationship between the NPT on the one hand, and the 
IAEA and its safeguards agreements with states on the other.

What this means is that an IAEA determination of safeguards 
agreement noncompliance by a safeguarded state does not per se 
constitute a determination of a violation of NPT Article III by that 
state. This conclusion is supported by several additional interpre-
tive considerations that I  developed in Interpreting the Nuclear 
Nonproliferation Treaty, including the conclusion that noncompliance 
with an IAEA safeguards agreement is not per se equivalent to a ma-
terial breach, or even a violation, of a state’s safeguards agreement, 
but rather constitutes only a preliminary technical finding of treaty 
noncompliance short of breach, which results in explicitly detailed 
rights and responsibilities of the IAEA under Article XII of the IAEA 
Statute. This is in harmony with the nonjudicial nature of the powers 

5.  See Ulf Linderfalk, On the Interpretation of Treaties:  The Modern 
International Law as Expressed in the 1969 Vienna Convention on the Law 
of Treaties 109– 110 (2007).

6. Emphasis added.
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of the IAEA Board of Governors, an essentially political body which 
makes such findings of IAEA safeguards agreement noncompliance.

To be clear, I do not intend to address at this point the contro-
versy concerning whether Iran has at any time acted, or continues to 
act, in noncompliance with its IAEA safeguards agreement. That is a 
discussion for later chapters. What I am saying here is that, regard-
less of the outcome of that determination of safeguards agreement 
compliance, as a matter of law, noncompliance with an IAEA safeguards 
agreement does not per se constitute a violation of NPT Article III. This 
relationship between the two legal sources simply does not exist. Iran 
has in force with the IAEA a comprehensive safeguards agreement 
(INFCIRC/ 214), which it entered into on December 13, 1974. That 
fact alone establishes Iran’s compliance with NPT Article III. So the 
argument by the West that Iran’s safeguards agreement noncompli-
ance constitutes a violation of NPT Article III is incorrect as a matter 
of law, regardless of factual considerations.

III .   nPt artICLe II and “ManufaCture”

The more interesting NPT- related legal argument made against Iran 
by the West is that Iran’s research and development activities related 
to nuclear weaponization, i.e., studies related to a nuclear explosive 
device purposed for military use, constitute a violation of Article II of 
the NPT, and specifically of that article’s prohibition on the “manu-
facture” of nuclear weapons. As provided in Article II, all NNWS un-
dertake “not to manufacture or otherwise acquire nuclear weapons 
or other nuclear explosive devices; and not to seek or receive any as-
sistance in the manufacture of nuclear weapons or other nuclear ex-
plosive devices.” This legal argument by the West is stated in a 2005 
U.S. State Department report:

The breadth of Iran’s nuclear development efforts, the secrecy 
and deceptions with which they have been conducted for nearly 
20 years, its redundant and surreptitious procurement channels, 
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Iran’s persistent failure to comply with its obligations to report 
to the IAEA and to apply safeguards to such activities, and the 
lack of a reasonable economic justification for this program leads 
us to conclude that Iran is pursuing an effort to manufacture 
nuclear weapons, and has sought and received assistance in this 
effort in violation of Article II of the NPT.7

Commenting on this report, a later U.S. Congressional Research 
Service report observed:

The State Department’s reasoning appears to be based on an 
interpretation of the NPT which holds that a wide scope of 
nuclear activities could constitute violations of Article II. The 
2005 report states that assessments regarding Article II compli-
ance “must look at the totality of the facts, including judgments 
as to” a state- party’s “purpose in undertaking the nuclear ac-
tivities in question”… It is worth noting that the 2005 State 
Department report’s arguments appear to rely heavily on the 
notion that a state’s apparent intentions underlying certain 
nuclear- related activities can be used to determine violations 
of Article II.8

From these statements concerning the interpretation of the 
Article II prohibition on the manufacture of nuclear weapons, we can 
see that the U.S. view is that the term “manufacture” in this context 
should be interpreted broadly, to include within its scope not only 
the actual physical construction of a nuclear explosive device but also 
a range of activities short of such final construction which, alone or 
in combination, reveal a purpose or intent to construct a nuclear 

7.  Adherence to and Compliance with Arms Control, Nonproliferation and 
Disarmament Agreements and Commitments, Department of State, Aug. 2005, avail-
able at http:// www.state.gov/ documents/ organization/ 52113.pdf.

8.  Iran’s Nuclear Program:  Tehran’s Compliance with International Obligations, 
Congressional Research Service, 12, Apr. 28, 2014.

http://www.state.gov/documents/organization/52113.pdf
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weapon. Such activities, according to the 2005 State Department 
Report, can include:

(1) the presence of undeclared nuclear facilities; (2) procurement 
patterns inconsistent with a civil nuclear program (e.g., clandes-
tine procurement networks, possibly including the use of front 
companies, false end- use information, and fraudulent documen-
tation); (3) security measures beyond what would be appropriate 
for peaceful, civil nuclear installations; (4)  a pattern of Article 
III safeguards violations suggestive not of mere mistake or in-
competence, but of willful violation and/ or systematic deception 
and denial efforts aimed at concealing nuclear activities from the 
IAEA; and (5) a nuclear program with little (or no) coherence for 
peaceful purposes, but great coherence for weapons purposes.9

This broad, purposive interpretation of the Article II “manu-
facture” term, is of long- standing provenance among U.S.  officials. 
In testimony before the U.S. Senate Foreign Relations Committee 
in 1968, the head of the U.S.  delegation to the NPT negotiations, 
William Foster, gave his view of Article II as follows:

Facts indicating that the purpose of a particular activity was 
the acquisition of a nuclear explosive device would tend to show 
non- compliance. (Thus, the construction of an experimental 
prototype nuclear explosive device would be covered by the term 
“manufacture” as would be the production of components which 
would only have relevance to a nuclear explosive device.)10

The problem with this purposive interpretation of the term 
“manufacture” in NPT Article II, however, is that it is not supported 

9.  Iran’s Nuclear Program:  Tehran’s Compliance with International Obligations, 
Congressional Research Service, 12, n. 50, Apr. 28, 2014.

10.  Senate Committee on Foreign Relations, Remarks Submitted by William 
C. Foster, 89th Cong., 2d sess., July 10, 1968.
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by either the plain meaning of the terms of Article II, or the negotiat-
ing history of Article II.

A.  Interpreting NPT Article II

Beginning, as a treaty interpreter must, with the plain meaning of the 
term in its context, the plain meaning of the term “manufacture,” by 
reference to dictionary definitions, can be expressed as the making or 
production of goods or wares from raw materials by manual labor or 
by machinery. This definition is typically accompanied in a dictionary 
setting by a listing of synonyms, including “assemble” and “fabricate.” 
The plain meaning of the term “manufacture” as it appears in NPT 
Article II, therefore, can be deduced to refer to the physical construc-
tion, fabrication, assembly, or production of a nuclear explosive device.

Taken in its context within Article II, and within the rest of the 
NPT, this definition of the term “manufacture” makes sense. In the 
first clause of Article II, NNWS undertake not to receive the trans-
fer of a nuclear explosive device, or control over a nuclear explosive 
device, “from any transferor whatsoever.” This clause would seem to 
be focused on the transfer from another state of a completed nuclear 
explosive device.

But the drafters of Article II clearly wanted to expand the scope of 
the prohibition to include means of acquisition other than the receipt 
of a nuclear explosive device from another state. Thus, in its second 
clause, Article II forbids both self- manufacture of a nuclear explosive 
device by the obliged state, receipt of assistance in self- manufacture, 
and any other means of acquisition of a nuclear explosive device. The 
“manufacture” term within this clause, then, seems to go to indige-
nous construction of a nuclear explosive device, or assistance in such 
construction, while the “otherwise acquire” term seems to fill the role 
of a “catch- all” clause, prohibiting any other means whereby posses-
sion of a nuclear weapon might be realized.

In all of these modi operandi of acquiring a nuclear explosive device 
described in Article II, however, there is one common denominator. 
That is that there is never any deviation from the concept that it is a 
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completed nuclear explosive device that is the subject of the various 
prohibitions. Nowhere in either Article I or Article II of the NPT is 
there language which can reasonably be interpreted in its plain mean-
ing to apply to anything short of a completed nuclear explosive device, 
which has been either transferred from or to, manufactured by (with 
or without assistance), or otherwise acquired by, an obligated state.11

Having arrived at an interpretation of the plain meaning of a 
treaty term, taken in its context, a treaty interpreter may consult the 
negotiating history of the treaty in order to confirm this interpreta-
tion of the term.12 In his seminal treatise on the negotiating history 
of the NPT, Mohamed Shaker offers this interesting vignette about 
the drafting of Article II, and in particular the term “manufacture”:

The prohibition on manufacture was envisaged in all the previ-
ous treaty drafts. The Soviet draft of 24 September 1965 also 
envisaged the undertaking by the States “not possessing nuclear 
weapons” not to “prepare for the manufacture” of nuclear weap-
ons. The American draft as amended on 21 March 1966 included 
the preparations for the manufacture but only with respect to the 
prohibition on assistance. This means that non- nuclear- weapon 
States would have been allowed, under the American draft, to 
prepare for the manufacture of nuclear weapons as long as no 
assistance was provided from outside.13

11.  See David S. Jonas, Ambiguity Defines the NPT:  What Does “Manufacture” 
Mean?, 36 Loy. L.A. Int’l & Comp. L. Rev. (2014); Steven G. Stransky, The Nuclear Non- 
Proliferation Treaty and Pakistan:  Interpreting Nuclear Security Assistance Prohibitions, 
23 Fla. J. Int’l L. 1, 34– 35 (2011); Michael Spies, Iran and the Limits of the Nuclear 
Non- Proliferation Regime, 22 Am. U. Int’l L. Rev. 401, 402 (2007).

12. See the Vienna Convention on the Law of Treaties, Articles 31 and 32. I have 
not included a consideration of the object and purpose of the NPT in performing this in-
terpretation, because I think the NPT’s object and purpose provides no interpretive in-
sight in the case of this particular treaty term. See my discussion of the NPT’s object and 
purpose on pages 29– 32 of Interpreting the Nuclear Nonproliferation Treaty.

13.  Mohamed Shaker, The Nuclear Non- proliferation Treaty:  Origin 
and Implementation 1959– 1979 Vol. 1, at 249 (1980).
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There are at least two instructive points arising from this account 
by Shaker that can serve as evidence confirming the limited mean-
ing of “manufacture” in NPT Article II, as I have interpreted it. The 
first point is Shaker’s observation that in the early U.S. and Soviet 
drafts of the NPT, there was a distinction clearly drawn between the 
terms “manufacture” and “prepare for the manufacture.” These were 
separate terms of different scope and meaning and were selected 
intentionally by different drafters for inclusion in different drafts. 
“Manufacture” was clearly of a more limited scope than “prepare for 
the manufacture,” and looked more to the later steps of actual fab-
rication, construction, assembly, and production of the component 
parts of a nuclear weapon and to the completion of the full device 
from those component parts. “Prepare for the manufacture” clearly 
sought to include earlier steps on the ladder of development of a 
nuclear weapon, including the concept, capacity building, design, re-
search, and experimentation steps. The fact that both terms had been 
considered by the drafters, and that the term “manufacture” was the 
term eventually agreed upon by all NPT treaty parties, tends to con-
firm the limited meaning of the term.

The second instructive point arising from this negotiating history 
account is that it was the American draft of 1966 that apparently initi-
ated the use of the term “manufacture,” as opposed to the term “pre-
pare to manufacture,” in the text of what eventually became Article 
II. This fact seems to belie later statements by U.S.  officials seeking 
to expand the meaning of the agreed term “manufacture” to include 
actions that would have much more persuasively been included in 
the term “prepare to manufacture,” which was proposed by the Soviet 
Union for inclusion in Article II and ultimately rejected by U.S. drafters.

For purposes of interpretive persuasion, let us consider the prac-
tical prudence of a limited interpretation of the manufacture term of 
Article II and the practical difficulties that would attend a broader, 
purposive definition. These considerations are in fact closely analo-
gous to the considerations which prompted the drafters of the U.N. 
Charter, in its Article 51, to make the unilateral right of self- defense 
exercisable only “if an armed attack occurs.” In both NPT Article II 
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and U.N. Charter Article 51, what the treaty drafters were after was a 
bright line rule: a rule the satisfaction of which would be objectively 
clear. The actual attack of an enemy’s military, instead of simply their 
perceived preparations to attack. The actual construction of a nuclear 
weapon, instead of the perceived preparation to manufacture one. 
Facts which can be objectively established to exist, instead of inter-
pretations of the subjective intent of others to act in the future.

Arguments favoring a purposive interpretation of NPT Article II 
are in this sense analogous to arguments favoring the interpretation 
of U.N. Charter Article 51 to include a right of anticipatory or preemp-
tive self- defense. In both contexts, such arguments wish to expand the 
principle in question to include facts which do not yet exist, but with 
regard to which an intent to establish them in the future is argued 
to be capable of discernment from the current behavior of another. 
In both contexts, the argument is that the subjective intent, plans, 
and purposes of another actor can be augured and predicted, as by so 
many pigeon entrails, through an observation of precursor behaviors.

In both NPT Article II and U.N. Charter Article 51, the drafters 
chose to reject this attempt to predict future facts not yet objectively 
existing, through a discernment of the subjective intent of others. 
In doing so they acted in harmony with general principles of domes-
tic law which, by analogy only, in criminal law, for example, typically 
require more than just a mens rea of intent to commit a crime in 
the future. Mens rea must typically be supplemented by some actus 
reus objectively satisfying a definite legal standard. NPT Article II 
and U.N. Charter Article 51 were drafted with just such actus reus 
requirements, objectively determinable actions the commission of 
which will trigger legal consequences. The alternative choice to pro-
hibit “preparations to manufacture” in NPT Article II, or to allow self- 
defense when another state is “preparing to attack” you, would not 
only have made these principles determinant on the discernment of 
subjective intent but would also have made them unworkably broad, 
without additional criteria for satisfaction or limitations on scope. 
Where would “preparations to manufacture” a nuclear weapon begin? 
Once begun, could they ever be stopped? How could either fact be 
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determined? Again, fortunately the drafters of both the NPT and the 
U.N. Charter avoided such indeterminacy by selecting the bright line, 
objective formulations they did.

To restate, then, the term “manufacture” in NPT Article II should 
be understood to have a meaning limiting the attached prohibition 
to the physical construction, fabrication, assembly, or production of 
a completed nuclear explosive device.

B.  Application to the Iran Case

Having arrived at this restrictive interpretation of Article II and the 
prohibition on manufacturing nuclear weapons, I  could wrap up 
the application of this legal rule to the facts of the Iran case pretty 
quickly by stating, truthfully, that none of the Western states criti-
cal of Iran’s nuclear program, nor the IAEA itself, have alleged that 
Iran has ever constructed a completed nuclear explosive device, and 
therefore that there is no factual basis for arriving at the conclusion 
that Iran has breached NPT Article II. While this is, in fact, the cor-
rect legal conclusion, I will at least review the factual claims that have 
been made about past possible military dimensions of Iran’s nuclear 
program, as they have been made by both the IAEA and the West.

There is a widespread assumption in the West, and particularly 
in the United States, among both state officials and the nuclear non-
proliferation expert community, that at least some elements of the 
Iranian government (whether centrally directed or not) desire to ac-
quire nuclear weapons. It is difficult to pinpoint exactly the source 
of this assumption. Iranian officials have repeatedly stated since the 
1979 Revolution that Iran does not wish to acquire nuclear weap-
ons. The Supreme Leader of Iran, Ayatollah Khamenei, has gone so 
far as to issue a fatwah, or religious injunction, against the develop-
ment or possession of nuclear weapons and other weapons of mass 
destruction.14 However, the suspicion persists in the West that Iran 

14.  Http:// nuclearenergy.ir/ legal- aspects/ #Fatwa_ against_ Nuclear_ Weapons 
(“Ayatollah Khomeini’s successor as Iran’s Leader, Ayatollah Ali Khamenei, has also 

 

http://Http://nuclearenergy.ir/legal-aspects/#Fatwa_against_Nuclear_Weapons
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nevertheless maintains—perhaps only previously actively, but nev-
ertheless certainly presently latently—desires to obtain nuclear 
weapons. The root of this suspicion is likely the mutual antipathy 
which has subsisted between Iran and particularly the United States 
since the Iranian Revolution of 1979, as well as the even greater 
mutual antipathy between Iran and Israel, a key regional ally of the 
United States. There is a tendency, therefore, for Western officials 
and observers to view Iranian actions relative to its nuclear program 
through glasses tinged with this suspicion. La vie en bombe.

In Chapter 1, I  detailed the allegations made by the IAEA in a 
November 8, 2011, report by Director General Yukiya Amano to the 
Board of Governors, which summarized a number of allegations pre-
viously made by Western states, adding considerable detail to them. 
These allegations essentially charged that Iran had, beginning in the 
late 1980s and continuing until at least 2003, engaged in research 
and development efforts best explainable as efforts purposed in es-
tablishing a capacity to indigenously construct a nuclear explosive 
device. Evidence of these efforts, collectively termed “possible mili-
tary dimensions” (PMD) to Iran’s nuclear program, had according to 
the IAEA been uncovered both by IAEA officials and by third- party 
states that had shared intelligence information with the IAEA. The 
IAEA refused to divulge, even to Iran itself, the documents and other 
primary evidence forming the basis for these allegations. However, it 
is known that much of this evidence was procured from a laptop com-
puter stolen in Iran and provided to Western intelligence agencies, 
and from them communicated to the IAEA, popularly nicknamed the 
“laptop of death.”15

Iran provided a formal response to the November 8, 2011, report 
and its allegations of past nuclear weaponization work in Iran on 
December 12, 2011. Iran’s response can be found in IAEA document 

pronounced a fatwa forbidding the production, stockpiling and use of weapons of 
mass destruction, and specifically nuclear arms. He first issued the fatwa in October 
2003 but has reiterated it several times ever since in an effort to underline the high 
significance of the issue.”).

15. Julian Borger, U.S. Iran Intelligence “Is Incorrect,” The Guardian, Feb. 22, 2007.
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INFCIRC/ 833. In it, Iran criticizes the IAEA for having acted outside 
its remit in officially reproducing these allegations and for having 
withheld from Iran the evidence on which the allegations were based. 
In this and other communications, Iran has consistently questioned 
the authenticity of evidence that has been alluded to by the IAEA and 
others and has denied the allegations of weaponization research and 
development contained in the November 2011 report.16

There has been lengthy debate among technical and scientific ex-
perts concerning the authenticity of the evidence relied upon by the 
IAEA and the overall validity of the PMD allegations made against Iran 
by the IAEA and the West.17 It is well beyond my professional quali-
fications to wade into this debate. However, I do think that there are 
potential legal implications to the making of formal allegations by an 
international organization, such as the IAEA, of potentially legally 
wrongful behavior of a state, based upon intelligence information 
provided to the international organization by third- party states, the 
primary sources of which the international organization will not share 
even with the accused state. A number of other observers have also 
commented on the increasing use by the IAEA of intelligence informa-
tion provided to it by third- party states that are in many cases known 
to be politically antithetical to the state against which they are provid-
ing evidence.18 There is a general concern that as a technical nuclear 
materials accounting and monitoring body, the professional staff of the 
IAEA is ill- equipped, in terms of technical and resource competence, 
to independently authenticate intelligence information provided to it 
by national intelligence agencies. And that if independent authentica-
tion by the IAEA is impossible or impractical, its use by the Agency as 

16.  See also INFCIR/ 853; Mark Hibbs, Handling Iran’s Weaponization File, Arms 
Control Wonk, Jan. 20, 2014.

17.  See, e.g., Scott Peterson, Iran Nuclear Report:  Why It Might Not Be a Game- 
Changer After All, Christian Science Monitor, Nov. 9, 2011; Robert Kelley, Nuclear 
Arms Charge Against Iran Is No Slam Dunk, Bloomberg, Jan. 10, 2012; Julian Borger, 
U.S. Iran Intelligence “Is Incorrect,” The Guardian, Feb. 22, 2007.

18. See, e.g., Mark Hibbs, Intel Inside: Has the IAEA’s Information Become Politicized?, 
Foreign Pol’y, Dec. 10, 2012.
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a basis for determinations of member- state compliance, and refusal 
to disclose such evidence even to the accused state, would appear im-
proper and not in keeping with general principles of law regarding due 
process at best, and highly politicizing of the Agency’s work at worst.19

While, again, I do not intend to present an independent analy-
sis or conclusions concerning the question of whether and to what 
extent nuclear weaponization research and development activities 
have been carried on in Iran, I  will say that I  am personally per-
suaded by Robert Kelley’s assessment on this question, which I think 
presents a fair, balanced, and reasonable assessment of the available 
evidence. Kelley, a former nuclear weapons analyst at Los Alamos 
National Laboratory in the United States and a former IAEA nuclear 
weapons inspector, has concluded that after its devastating war 
with Iraq, during which both conventional and chemical weapons 
were used against it, Iran, or at least elements within Iran’s military, 
considered it prudent to develop the know- how to build a nuclear 
weapon in case Iran ever needed to do so in order to defend itself in 
any similar future conflict.20 In pursuance of this aim, throughout 
the 1990s Iranian scientists and engineers conducted research and 
performed experimental trials on discrete components of a nuclear 
warhead, including work on warhead design. However, according to 
Kelley, there is no evidence that Iran ever constructed a complete 
nuclear explosive device or any of its primary components. Further, 
he concludes that there is no evidence that warhead component ex-
periments were ever conducted using nuclear material. Rather, the 
research and development activities in Iran during this time, and 
ending around 2003, appear to have been capacity- building efforts 

19. See id. (“Beginning two decades ago, the IAEA started relying less on informa-
tion it gathers during its own field inspections alone and more on information that 
others provide, most of which is open- source, but some of which is not. This third- 
party data has become central to the IAEA’s work, and it is about to become even more 
so. The leak of the graph to the AP underscores that if this data isn’t rigorously vetted 
and handled carefully, the IAEA’s technical and political credibility will be seriously 
compromised.”).

20.  See Francois Nicoullaud, Rouhani and the Iranian Bomb, N.Y. Times, July 
26, 2013.
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only— i.e., an acquisition of knowledge and capabilities, and not 
a program aimed at the actual construction of a nuclear explosive 
device. According to Kelley, the U.S.- led war in Iraq, initiated on 
the basis of allegations of Iraqi possession of weapons of mass de-
struction, created concern among Iranian officials that Iran’s own 
research into nuclear weapons would be discovered and that this 
concern likely led to the cessation of Iran’s efforts in 2003.21 This fac-
tual narrative is also essentially consistent with the U.S. intelligence 
community’s own formal conclusions about Iran’s past weaponiza-
tion activities, laid out in its 2007 National Intelligence Estimate. 
Indeed, Akbar Hashemi Rafsanjani, who was president of Iran from 
1989 to 1997, seemed to confirm the essence of this assessment in 
an October 2015 interview:

When we first began, we were at war and we sought to have 
that possibility for the day that the enemy might use a nuclear 
weapon. That was the thinking. But it never became real … Our 
basic doctrine was always a peaceful nuclear application, but it 
never left our mind that if one day we should be threatened and it 
was imperative, we should be able to go down the other path …22

21.  Robert Kelley, The Nuclear Agreement with Iran, Norwegian Institute of 
International Affairs publication, Feb. 21, 2014. Kelley’s assessment is essentially in 
harmony with the ultimate findings of the IAEA Director General, who on December 2, 
2015, submitted a final report on the Iran PMD issue to the IAEA Board of Governors. 
The conclusion of the report stated:  “The Agency assesses that a range of activities 
relevant to the development of a nuclear explosive device were conducted in Iran prior 
to the end of 2003 as a coordinated effort, and some activities took place after 2003. 
The Agency also assesses that these activities did not advance beyond feasibility and 
scientific studies, and the acquisition of certain relevant technical competences and 
capabilities. The Agency has no credible indications of activities in Iran relevant to the 
development of a nuclear explosive device after 2009.

The Agency has found no credible indications of the diversion of nuclear mate-
rial in connection with the possible military dimensions to Iran’s nuclear programme.” 
GOV/ 2015/ 68.

22.  Sam Wilkin, Iran Considered Nuclear Weapons during the 1980’s Iraq War,  
ex- President Says, Reuters, Oct. 29, 2015.
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Assuming that this is an essentially accurate portrayal of the facts, 
and applying the legal standard of Article II, and in particular the pro-
hibition on the manufacture of nuclear weapons as interpreted above, 
it can be concluded that Iran has not violated NPT Article II. This is 
a conclusion shared by the two directors general of the IAEA imme-
diately preceding the current director general, Yukiya Amano. Hans 
Blix, IAEA director general from 1981 to 1997, is on record as stating 
in 2013 that “[s] o far Iran has not violated the NPT,” and adding, “and 
there is no evidence right now that suggests that Iran is producing 
nuclear weapons.”23 Similarly, Mohamed ElBaradei, the Nobel Peace 
Prize laureate and Director General of the IAEA from 1997 to 2009, 
is on record in 2011 as stating that “[d]uring my time at the agency 
… we haven’t seen a shred of evidence that Iran is weaponizing, in 
terms of building nuclear- weapons facilities and using enriched mate-
rials … All I see is the hype about the threat posed by Iran.”24

Before leaving the issue of Iran’s past nuclear weaponization re-
search and development efforts, I  think it is important to bear in 
mind, for the sake of contextual understanding and appreciation, 
that what historical interest Iran has had in nuclear weapons, and 
the research and development efforts that Iran has undertaken in 
furtherance of that interest, is by no means unique or even partic-
ularly remarkable when viewed in the context of the efforts which 
many states, outside of the recognized NPT NWS parties, have at 
some point since 1945 expended in exploration of the possibility of 
developing nuclear weapons.

In the decades following World War II, and in particular during 
the decades of the 1960s and 1970s, many states in addition to the 
five NPT NWS considered, at one time or another, pursuing nuclear 
weapons. And many made substantial progress in their pursuit. 
We know that India, Pakistan, Israel, and North Korea ultimately 

23. See Shafaat Shahbandari, Iran’s Nuke Threat Is Overhyped: U.N. Official, Gulf 
News, Mar. 6, 2013.

24.  Seymour Hersh, Iran and the Bomb:  How Real Is the Nuclear Threat?, The 
New Yorker, June 6, 2011.
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succeeded in those efforts, and currently have stockpiles of nuclear 
weapons.25 South Africa successfully produced a number of nuclear 
weapons, though it has since disarmed.26 But many other states 
chose at some point in their efforts, for a variety of reasons both 
political and economic, to stop short of actually manufacturing a 
nuclear weapon.

While more is known about some of their nuclear weapons re-
search and development programs than about others, nevertheless 
Sweden, Switzerland, Australia, Canada, Egypt, South Korea, Brazil, 
Libya, Iraq, Taiwan, and Argentina are all known to have at one time or 
another over the past sixty years, seriously and secretly pursued nu-
clear weaponization studies.27 Those, therefore, who perhaps rightly 
fault Iran for having historically maintained a “clandestine nuclear 
weapons program” must acknowledge that by application of the same 
standard, similar measures of fault lie with all of these other states, 
as well of course as with India, Pakistan, Israel, and North Korea, all 
of whose nuclear weapons programs also began secretly.

There are yet other states which, while not having pursued a nu-
clear weaponization program as far as is publicly known, are either 
known to have the capability to manufacture a nuclear weapon in rel-
atively short order should they choose to do so or, alternatively, have 
other options for acquiring nuclear weapons from allies if needed. 
The best example of a state in the former category is Japan. While 
experts disagree on how long it would take for Japan to manufacture 
a nuclear weapon should they choose to do so— estimates vary from 
six months to more than a year— it is well known that Japan has 
all of the necessary knowledge and technical capabilities, as well as 
more than enough nuclear material, to successfully manufacture an 

25.  See Joseph Cirincione et  al., Deadly Arsenals, Nuclear, Biological 
and Chemical Threats 333 (2d ed. Carnegie Endowment 2005).

26. NTI Country Profiles: South Africa, http:// www.nti.org.
27.  See Joseph Cirincione et  al., Deadly Arsenals, Nuclear, Biological 

and Chemical Threats 333 (2d ed. Carnegie Endowment 2005); Ariel Levite, Never 
Say Never Again: Nuclear Reversal Revisited, 27.3 Int’l Security 59– 88 (2002– 2003); 
Carey Sublette, Nuclear Weapons Archive, http:// nuclearweaponarchive.org/ .

http://www.nti.org.
http://nuclearweaponarchive.org/
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arsenal of nuclear weapons.28 In the latter category, Saudi Arabia is 
known to have helped finance Pakistan’s nuclear weapons program, 
and, according to Philip Bleek, “[i] t appears likely that at least an 
implicit quid pro quo exists under which Saudi Arabia could procure 
some sort of nuclear weapons capability from Pakistan in extremis.”29

Again, in mentioning these various other cases, I am simply at-
tempting to contextualize Iran’s interest in nuclear weapons and 
its research and development on weaponization particularly during 
the 1990s, within the broader phenomenon of similar interests, and 
similar research and development efforts, of other countries at vary-
ing times over the past sixty years. Iran is evidently in that category 
of states, along with Sweden, Switzerland, Australia, Canada, Egypt, 
South Korea, Brazil, Libya, Iraq, Taiwan, and Argentina, which have 
at some point seriously considered and secretly pursued the idea of 
developing a nuclear weaponization capability, but which for differ-
ent reasons at some point stopped those efforts and are not now pur-
suing them. It is thus difficult to see how Iran’s past weaponization 
studies can be characterized, as they often are by Iran’s detractors, as 
being more inherently morally or normatively wrong than those of 
any of these other countries mentioned.

It may be that, again like a number of these other states, Iran’s 
current position is best characterized as that of maintaining a latent 
nuclear weapons production capability, without an active weaponiza-
tion studies program. This position has been defined by Ariel Levite as 
a “nuclear hedging” posture which, according to Levite, best explains 
the current position of many states that at one time or other in the 
past pursued nuclear weaponization but that no longer have active 
programs.30 This conclusion would be in harmony with the latest 

28.  See Joseph Cirincione et  al., Deadly Arsenals, Nuclear, Biological 
and Chemical Threats 333 (2d ed. Carnegie Endowment 2005); Douglas Birch, 
Plutonium Fever Blossoms in Japan, Center for Public Integrity, May 19, 2014.

29.  Phillip Bleek, Atomic Kingdom? Not So Fast … , WMD Junction, Nov. 
15, 2013.

30.  Ariel Levite, Never Say Never Again:  Nuclear Reversal Revisited, 27.3 Int’l 
Security 59– 88 (2002– 2003).
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assessments of the U.S.  intelligence community. In Congressional 
testimony given on February 3, 2015, the director of the U.S. Defense 
Intelligence Agency summed up this assessment as follows:

We continue to assess Iran’s goal is to develop capabilities that 
will allow it to build missile- deliverable nuclear weapons, should 
a decision be made to do so. The regime faces no insurmountable 
technical barriers to producing a nuclear weapon, making Iran’s 
political will the central issue.31

In summary, then, I conclude that Iran has not at any time vio-
lated its obligations under the 1968 Nuclear Nonproliferation Treaty. 
This is an important conclusion, inasmuch as there is interest in the 
question of whether Iran has violated this cornerstone treaty and its 
provisions prohibiting the proliferation of nuclear weapons. Indeed, 
I think that this is one of the most misunderstood aspects of public 
debate about the Iran nuclear case. To restate this conclusion, Iran 
has not violated the rules of international law focused on the prolif-
eration of nuclear weapons.

There are more controversial questions about whether Iran has 
violated rules of international law focused on keeping nuclear ma-
terials properly accounted for. But in a meaningful way, these latter 
rules, contained in IAEA safeguards agreements, are more procedural 
than substantive when it comes to any direct connection with the 
proliferation of nuclear weapons. They are several steps removed in 
their subject matter from the question of whether a state has nuclear 
weapons ambitions, or whether a state has an active nuclear weapons 
program. I think that this is an important distinction to bear in mind 
as we proceed to consider these safeguards questions.

31. Testimony of Vincent R. Stewart, Director, Defense Intelligence Agency, to 
the House Armed Services Committee, Feb. 3, 2015.
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C hapter  4

Was Iran in Violation of Its 
safeguards obligations in 2003? 

What about Its failures to timely 
declare nuclear facilities?

I will now move on to consider Western and International Atomic 
Energy Agency (IAEA) allegations that Iran has violated its obliga-
tions under its safeguards agreement with the IAEA. To do so, it is 
first necessary to provide an explication of IAEA safeguards law and its 
relationship to the NPT. Here again I wish to avoid unnecessary redun-
dancy. I have written about this subject at length in my previous books, 
and particularly in Interpreting the Nuclear Nonproliferation Treaty. So 
I will provide here only a summary, along with a consideration of the 
concept of safeguards obligation compliance, before proceeding to an 
analysis of the application of that body of law to two specific questions 
posed in this chapter. These questions are, first, whether Iran was in 
violation of its safeguards obligations in 2003, when it was declared to 
be in noncompliance with its safeguards agreement by the IAEA; and 
second, whether Iran’s alleged failures to timely declare design and 
other information concerning nuclear facilities to the IAEA constitute 
separate instances of safeguards obligation violations.
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I .   Iae a safeGuards L aW oVerVIeW

As previously noted, pursuant to Nuclear Nonproliferation Treaty 
(NPT) Article III(4) every Non- Nuclear Weapon States (NNWS) party 
to the NPT must conclude a safeguards agreement with the IAEA “for 
the exclusive purpose of verification of the fulfillment of its obliga-
tions assumed under this Treaty with a view to preventing diversion 
of nuclear energy from peaceful uses to nuclear weapons or other 
nuclear explosive devices.”

In 1972, two years after the entry into force of the NPT, the com-
prehensive IAEA safeguards system was adopted in template form by 
the IAEA Board of Governors, and published as document INFCIRC/ 
153, entitled “The Structure and Content of Agreements Between the 
Agency and States Required in Connection With the Treaty on the 
Non- proliferation of Nuclear Weapons.” INFCIRC/ 153 is a recitation 
of the provisions which should be included in a comprehensive safe-
guards agreement (CSA) between the IAEA and each NNWS party to 
the NPT. Iran’s comprehensive safeguards agreement with the IAEA, 
published by the IAEA as INFCIRC/ 214, entered into force in 1974, 
and is typical of an agreement following the INFCIRC/ 153 template.

Before proceeding, it is important to note that Iran’s CSA with the 
IAEA is, as are all other CSAs entered into by the IAEA, a bilateral treaty 
between an individual state on the one side, and the IAEA acting in its 
legal personality as an international organization on the other side. Each 
IAEA CSA is bilaterally negotiated and agreed between the IAEA and the 
individual state entering into the agreement. Each CSA is a freestand-
ing bilateral treaty, which only comes into force in accordance with its 
negotiated provisions, which typically include compliance with the indi-
vidual state’s constitutional and statutory requirements for ratification.

Iran’s CSA provides in its Article I the basic undertaking of the treaty, 
and in Article II addresses the application of safeguards generally:

Article 1
The Government of Iran undertakes, pursuant to paragraph 1 
of Article III of the Treaty, to accept safeguards, in accordance 
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with the terms of this Agreement, on all source or special fis-
sionable material in all peaceful nuclear activities within its 
territory, under its jurisdiction or carried out under its con-
trol anywhere, for the exclusive purpose of verifying that such  
material is not diverted to nuclear weapons or other nuclear 
explosive devices.

Article 2
The Agency shall have the right and the obligation to ensure 
that safeguards will be applied, in accordance with the terms of 
this Agreement, on all source or special fissionable material in 
all peaceful nuclear activities within the territory of Iran, under 
its jurisdiction or carried out under its control anywhere, for the  
exclusive purpose of verifying that such material is not diverted 
to nuclear weapons or other nuclear explosive devices.

Iran’s CSA comprises ninety- eight articles and is both lengthy 
and complex. But the safeguards regime agreed between Iran and the 
IAEA, and enshrined in the CSA’s terms, can be fairly simply summa-
rized. The CSA requires Iran to make reports to the IAEA, declaring 
the amounts, types, and locations of all nuclear material within its 
borders, with only a few delineated exceptions. The underlying idea 
of the CSA is that the IAEA will then act as an independent monitor 
and accountant of all of this nuclear material inside Iran. The theory 
being that, by keeping track of this material— from its sourcing 
through mining, import, or other production, all the way through 
the steps of the nuclear fuel cycle— the IAEA will be able to verify 
that none of the nuclear material inside Iran is used for military pur-
poses, i.e., to build a nuclear weapon. This is the overall purpose of 
IAEA safeguards.

Part II of the CSA begins with Article 27, which provides that “the 
purpose of this part of the Agreement is to specify the procedures 
to be applied in the implementation of the safeguards provisions of 
Part I.” Part II then proceeds to spell out the details of Iran’s specific 
obligations to submit reports to the IAEA regarding the amounts and 
locations of all safeguardable nuclear materials within its territory, 
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as well as detailed design information on any facilities related to that 
material. The IAEA’s role is then to engage in inspections and other 
material accountancy efforts, in order to verify that these reports 
submitted by the government of Iran are correct and that all of the 
safeguardable nuclear material in Iran is accounted for and being 
used for exclusively peaceful purposes.

In an additional subsidiary arrangements agreement between 
Iran and the IAEA, the operating specifics of these activities are 
spelled out. Strategic points within declared nuclear facilities are 
agreed upon between Iran and the IAEA as places for the IAEA to 
conduct routine inspections. Frequency and the other details con-
cerning routine inspections are also agreed upon in the subsidiary 
arrangements, as well as the form of reports that are to be ex-
changed between Iran and the IAEA. The subsidiary arrangements 
also specify when reports are to be made to the IAEA by Iran, in-
cluding on the subject of new nuclear facilities or modifications to 
existing facilities.

There is provision made in the CSA for requests by the IAEA to 
inspect locations that have not been previously specified in the sub-
sidiary arrangements. This is the special inspection process laid out 
in Articles 73 and 77. Thus, if the IAEA wishes to inspect a site that 
has not previously been agreed upon for inspections by Iran, it must 
make a formal request to the government of Iran, which then consid-
ers the request. If there is any disagreement or dispute about access 
under the special inspection procedure, the parties can submit the 
dispute to arbitration, pursuant to Article 22.

If the IAEA, through its inspections and other material accoun-
tancy efforts, is unable to verify that there has been no diversion of 
declared nuclear material from peaceful to military uses, it may, pur-
suant to its statute, report the matter to the U.N. Security Council.

The CSA safeguards regime is thus a system in which the govern-
ment of Iran is responsible for submitting detailed and timely reports 
to the IAEA identifying the nuclear materials and related facilities 
within its borders. The IAEA is then responsible for accounting for 
this declared nuclear material, through agreed facility inspections 
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and other material accountancy practices, as the material makes its 
way through the nuclear fuel cycle process.

In the aftermath of the 1990– 1991 Gulf War in Iraq, IAEA in-
spectors returning to Iraq discovered that the Hussein regime had 
pursued a nuclear weapons program to an advanced stage, involv-
ing activities in facilities located all over the country. This program, 
according to IAEA Deputy Director of Inspections David Kay, had 
progressed to being within twelve to eighteen months of acquiring 
sufficient nuclear material to construct a nuclear explosive device.1 
This revelation of a large- scale clandestine nuclear weapons program 
in a state which had signed an INFCIRC/ 153 agreement with the 
IAEA, and which was under active IAEA safeguards, was troubling. 
Even more disturbing was the fact that one of the undeclared nuclear 
installations, the Tuwaitha Nuclear Research Center, was virtually 
next door to a declared, safeguarded research reactor. Iraq’s ability to 
conceal such an advanced program, literally under the noses of IAEA 
inspectors, shook international confidence in the INFCIRC/ 153 safe-
guards system.2

Again, the CSA system relies almost entirely upon the declarations 
of facilities and materials made by the safeguarded state. The IAEA’s 
role under that system is essentially to verify that these reports are 
accurate and to confirm that all declared nuclear material within the 
safeguarded state is accounted for and in peaceful uses. Under the 
INFCIRC/ 153 system, the IAEA has neither the legal authority nor 
the procedural framework necessary to determine the completeness 
of such reports or to detect undeclared nuclear activities.

Speaking at the 46th Session of the IAEA General Conference in 
1991, IAEA Director General Hans Blix called for the construction 
of an IAEA safeguards system with “more teeth.” Soon afterward, a 

1.  U.S. Senate, Committee on Foreign Relations, Nuclear Proliferation:  Learning 
from the Iraq Experience, Hearing before the Committee on Foreign Relations, 102 
Cong., 1st Sess., Oct. 17, 1991, 20.

2. Theodore Hirsch, The IAEA Additional Protocol: What It Is and Why It Matters, 
Non- proliferation Rev. (Fall– Winter 2004).
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committee of IAEA member states began negotiations on a protocol 
to strengthen and supplement the INFCIRC/ 153 system by granting 
the IAEA additional legal authorities and privileges of access. This 
process led to the adoption by the IAEA Board of Governors in 1997 
of the Model Additional Protocol Agreement (INFCIRC/ 540).

The Additional Protocol has been characterized as “an effort to 
transform IAEA inspectors from accountants to detectives.”3 It at-
tempts to do this by supplementing the INFCIRC/ 153 safeguards 
system in two primary areas. First, the Additional Protocol requires 
states to produce a more expansive declaration regarding nuclear fuel 
cycle activity being carried out within its territory as compared to that 
required by the INFCIRC/ 153 system. This expanded declaration is to 
include details on nuclear materials and the facilities involved in pro-
ducing, processing, and utilizing them, as required under INFCIRC/ 
153, but in addition must also include information on all nuclear- 
fuel- cycle- related research and development activities that do not 
themselves involve nuclear materials, but which may be used in the 
production of nuclear materials, including activities being carried out 
in privately owned facilities. This expansion of information required 
from the states significantly widens the Agency’s understanding of the 
full range of nuclear- related activities being carried on within a state. 
This more complete understanding allows the IAEA to better assess the 
purpose and direction of nuclear programs within a safeguarded state.4

Second, the Additional Protocol provides for the IAEA to have 
“complementary access” to that it is granted under the INFCIRC/ 153 
system. INFCIRC/ 540 gives the IAEA the right of access “on a selec-
tive basis in order to assure the absence of undeclared nuclear mate-
rial” to “any place” on the site of a declared facility, and not only to 
agreed strategic points, as under the INFCIRC/ 153 system. It further 
provides for IAEA access to all sites on which information has been 
provided by the state regarding research and development activi-
ties on nuclear- fuel- cycle- related technologies, in order “to resolve 

3. See id. at 143.
4. See id. at 143– 144.
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a question relating to the correctness and completeness of the infor-
mation provided.”5

Additionally, INFCIRC/ 540 provides for IAEA access to “any loca-
tion specified by the Agency” in order to carry out “location- specific 
environmental monitoring.” This provision enables IAEA inspectors 
to nominate undeclared locations at which they would like to take 
soil, water, and air samples in order to detect the presence of nuclear 
materials and thus potentially produce evidence of undeclared nu-
clear activities.

The notice requirements for the carrying out of inspections 
under the Additional Protocol are also significantly shortened from 
their length under the INFCIRC/ 153 system, and are typically set at 
twenty- four hours, down from the normal one- week notice period 
under INFCIRC/ 153. The Additional Protocol further requires the 
state to grant multi- entry visas to inspectors, which facilitates easier 
access by IAEA inspectors to safeguarded facilities.

These supplements to the information- gathering ability of the 
IAEA, as well as its ability to conduct inspections in a more efficient 
and effective manner, are significant improvements to the Agency’s 
ability to verify not only the correctness but also the completeness of 
state declarations. They allow for increased confidence in the deter-
minations of the IAEA that no undeclared nuclear- related activity is 
being carried out on a safeguarded state’s territory.

Accession to the INFCIRC/ 540 Additional Protocol agreement 
is voluntary for NPT member states, in that the conclusion of an 
INFCIRC/ 540 agreement with the IAEA is not a part of the funda-
mental NNWS safeguards obligation contained in Article III(4) of the 
NPT.6 NPT NNWS may, if they choose, maintain only the standard 
INFCIRC/ 153 agreement with the IAEA. According to the IAEA’s 
most recent assessment, 117 states have both an INFCIRC/ 153 CSA 

5. See id.
6.  See Masahiko Asada, The Treaty on the Non Proliferation of Nuclear Weapons 

and the Universalization of the Additional Protocol, 16 J. Conflict & Security L. 3– 34 
(2011); Pierre- Emmanuel Dupont, Is the Conclusion of an Additional Protocol Mandatory 
under the NPT?, Arms Control Law, Aug. 1, 2012.
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and an INFCIRC/ 540 Additional Protocol agreement in force with 
the IAEA. However 55 states have only an INFCIRC/ 153 CSA in force. 
This latter number includes Iran.

As noted above, Iran has had an INFCIRC/ 153 CSA in force with 
the IAEA since 1974. As noted in Chapter 1, in 2003 Iran signed an 
INFCIRC/ 540 Additional Protocol agreement with the IAEA and sub-
mitted the agreement to the Majlis (the Iranian parliament) for rati-
fication. Pending ratification, Iran agreed to voluntarily implement 
the terms of the Additional Protocol, which it in fact did between 
2003 and 2006. However, when Iran’s case was referred by the IAEA 
to the U.N. Security Council in 2006, Iran ceased its voluntary imple-
mentation of the Additional Protocol. The Majlis had never approved 
ratification of Iran’s Additional Protocol agreement, and therefore 
no instrument of ratification was ever deposited by Iran. Thus, Iran’s 
Additional Protocol agreement never legally came into force, and this 
situation persisted throughout the period of confrontation regarding 
Iran’s nuclear program (i.e., from August 2002 through to July 2015). 
The totality of Iran’s safeguards legal obligations during this period, 
therefore, are to be found in its CSA.7

Since 1997, the IAEA’s approach to administering safeguards has 
evolved through policy changes adopted by the IAEA’s Secretariat and 
Board of Governors. In keeping with the concepts of the Additional 
Protocol, the IAEA has attempted to enhance its understanding of 
the nuclear programs of safeguarded states through the collection 
of an increased amount of information from a number of different 
sources and careful analysis of that information in order to arrive at a 
more holistic understanding of each safeguarded state’s nuclear pro-
gram. This is the so called “integrated safeguards” approach, adopted 
by the IAEA Board of Governors in 2002.8 The integrated safeguards 

7. Iran did agree, pursuant to the Joint Comprehensive Plan of Action, to pro-
visionally apply the Additional Protocol as of JCPOA Implementation Day, January 
16, 2016.

8.  See Mark Hibbs, The Plan for IAEA Safeguards, Carnegie Endowment for 
International Peace, Nov. 20, 2012; IAEA Has Made Progress in Implementing 
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approach has evolved yet further over the past decade and is now 
expressed as the “state level safeguards approach.” The state level 
safeguards approach is intended by the IAEA to continue in the vein 
of reaching a holistic understanding of a safeguarded state’s nuclear 
program, but adds to it an element of discretion on the part of the 
IAEA to choose to allocate its resources to focus greater attention 
on some states’ nuclear programs rather than others. In effect, the 
Agency can under its most recent policy focus its scrutiny on states 
whose nuclear programs are a source of concern to the Agency. Iran’s 
nuclear program has been firmly situated in this category since the 
IAEA first declared Iran in noncompliance with its safeguards obliga-
tions in 2003.

The move by the IAEA to a state level safeguards approach has not 
been without controversy. A number of IAEA member states, most 
notably including Russia, have objected to the state level approach as 
being discriminatory and susceptible to politicization and as a policy 
device calculated to increase safeguards scrutiny upon some states 
without their consent.9

II .   CoMPLIanCe WItH safeGuards 
tre atIes

Having reviewed the essentials of the safeguards legal framework, 
I  think it is now important to consider the concept of compliance 
with safeguards law. This may seem like a straightforward question, 
but it is one on which there have been significant disagreements and 
misunderstanding.

Critical Programs but Continues to Face Challenges, Report of the U.S. Government 
Accountability Office, GAO- 13– 139, May 2013.

9.  See Mark Hibbs, The Plan for IAEA Safeguards, Carnegie Endowment for 
International Peace, Nov. 20, 2012; Daniel H. Joyner, The IAEA State Level 
Safeguards Approach Report, Arms Control Law, Aug. 29, 2013; Daniel H. Joyner, 
Statement by Russian Representative to the IAEA Grigory Berdinnekov, Arms Control 
Law, Oct. 21, 2014.
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It is important to understand how the various sources of law in 
this area are related to each other in order to then understand the 
distinctions that should be drawn when considering the question of 
safeguards compliance. As I explained above, the cornerstone legal 
instrument in the nuclear energy and nuclear nonproliferation area 
is the 1968 NPT. For NNWS parties, the NPT contains a provision 
in Article II obligating NNWS not to acquire nuclear weapons by any 
means. Article III of the NPT contains the obligation for each of the 
NNWS to conclude a safeguards agreement with the IAEA “for the 
exclusive purpose of verification of the fulfillment of its obligations 
assumed under this Treaty with a view to preventing diversion of  
nuclear energy from peaceful uses to nuclear weapons or other  
nuclear explosive devices.”

Article III of the NPT recognizes in this requirement to conclude 
a safeguards agreement the reality that is even more clearly spelled 
out in Article IV of the NPT, which is that nuclear materials are in-
herently dual use. I discussed the dual use nature of nuclear materi-
als at length in Chapter 1 of Interpreting the Nuclear Nonproliferation 
Treaty. The essence of this realization is that nuclear materials can be 
used for both peaceful purposes (e.g., electricity production, medical 
diagnostic applications), as well as military purposes (i.e., a nuclear 
weapon). Thus, the requirement for each NNWS to conclude a safe-
guards agreement with the IAEA includes this acknowledgment that 
nuclear materials, and indeed the entire nuclear fuel cycle, are not 
presumptively suspect or evil things. Rather, nuclear materials can, 
and most typically are, put to exclusively peaceful uses. It is only their 
potential, and exceptional, diversion from those peaceful uses to 
military uses that a safeguards agreement is concerned with. Indeed, 
Article IV of Iran’s CSA provides:

The safeguards provided for in this Agreement shall be imple-
mented in a manner designed:

 (a) To avoid hampering the economic and technological de-
velopment of Iran or international co- operation in the 
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field of peaceful nuclear activities, including interna-
tional exchange of nuclear material;

 (b) To avoid undue interference in Iran’s peaceful nuclear ac-
tivities, and in particular in the operation of facilities …

I think that this recognition of the dual use nature of nuclear ma-
terials, which is written into both the NPT and the CSA, is vitally im-
portant to remember when considering the concept of safeguards law 
compliance. Unlike Article II of the NPT, which focuses exclusively 
on the acquisition of nuclear weapons, an INFCIRC/ 153 safeguards 
agreement with the IAEA must treat the subject of nuclear materials, 
and their actual and potential uses within a state, in a more holistic 
way, taking into full account the fact that there are perfectly legiti-
mate peaceful uses to which nuclear materials may be, and indeed are 
typically, put within a state. The importance and function of a CSA is, 
then, to monitor that peaceful nuclear program in order to verify that 
no nuclear materials have been diverted from it to a military program.

This is an important understanding for the concept of compliance 
with safeguards law, because it puts into proper context instances of 
safeguards noncompliance by safeguarded states. In most cases, safe-
guards noncompliance results from the failure of a state to accurately 
report the locations, amounts, or types of nuclear material within its 
territory, or to fail to timely and accurately report the existence of 
facilities related to those materials. This failure to accurately report 
may, and typically does, have absolutely nothing to do with the ex-
istence of a clandestine nuclear weapons program. It may simply be 
a bookkeeping error or a misunderstanding between the IAEA and 
the safeguarded state as to the proper classification of material. An 
example of the latter situation occurred in June 2014, when reports 
surfaced that Japan had failed to report 645 kilograms of plutonium 
to the IAEA under its INFCIRC/ 549 agreement with the IAEA. The 
INFCIRC/ 549 agreement is an additional, voluntary regime adopted 
among the five declared nuclear weapons states plus Belgium, Japan, 
Switzerland, and Germany, and communicated to the IAEA, for the 
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purpose of increasing the level of detail with which self- reports are 
made regarding stocks of non- military- use plutonium. In the end, 
it was determined that Japan had correctly declared its plutonium 
stocks in accordance with the procedures of one safeguards agree-
ment with the IAEA, but had mistakenly, though innocently, under-
reported them in the context of yet another safeguards agreement 
with the IAEA. Ultimately the matter was quickly remedied by Japan 
through an amended declaration.10 Incidents like this one involv-
ing Japan, in which there are accounting and reporting inaccuracies 
that are relatively minor, and are eventually concluded not to have 
involved any mishandling or diversion of nuclear material to military 
uses, occur fairly frequently.

In other cases, the reporting failures have been much more sig-
nificant, as in the cases of Egypt (2005) and South Korea (2004). In 
both of these cases, the IAEA determined that the safeguarded state 
failed to report to the IAEA the existence and location of significant 
amounts of nuclear material and also failed to report design details of 
facilities related to them.11 In the case of South Korea, it was revealed 
that uranium had been enriched to weapons grade, in experiments 
undeclared to the IAEA.12 In both cases, however, the IAEA Board 
of Governors declined to report these instances of noncompliance 
with safeguards law to the U.N. Security Council, and the consensus 
among analysts is that in both cases the safeguarded state was not 
concealing a nuclear weapons program.

Of course, sometimes noncompliance with a safeguards agree-
ment does evidence that something is seriously wrong in the safe-
guarded state and that there has been diversion of nuclear material 
from peaceful to military uses. The IAEA’s determinations that North 

10. Daniel H. Joyner, Did Japan Violate Its Safeguards Obligations through Failure to 
Report Plutonium?, Arms Control Law, June 18, 2014.

11.  See Pierre Goldschmidt, Exposing Nuclear Non- compliance, 51 Survival  
143– 164 (2009).

12.  Jungmin Kang et  al., South Korea’s Nuclear Surprise, 61 Bulletin of the 
Atomic Scientists 40– 49 (2005).
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Korea (1993) and Libya (2004) were respectively in noncompliance 
with their safeguards agreements turned out in both cases to consti-
tute important findings that each state was in fact hiding a nuclear 
weapons program. And this finding by the IAEA was an important 
step in formally placing the issue of these programs onto the agenda 
of the U.N. Security Council.

So again, these various cases illustrate the fact that safeguards 
agreement noncompliance does not per se evidence the existence 
within a safeguarded state of a clandestine nuclear weapons pro-
gram.13 This is not to minimize the important role of the IAEA in 
monitoring and verifying safeguards agreement compliance. It 
is only to clarify that the entire safeguards regime— and a fortiori 
that regime when only an INFCIRC/ 153 agreement is in force be-
tween the IAEA and the safeguarded state— and the IAEA’s role in 
it, is designed only to account for all of the nuclear material within 
a safeguarded state. The question of the implications of any par-
ticular circumstance of noncompliance with the terms of a state’s 
safeguards agreement is not one that can be answered on an IAEA 
inspector’s spreadsheet.

So how is safeguards noncompliance ultimately decided? And 
what does such a determination of safeguards noncompliance mean 
in a legal sense? The answer to the first question is found in the IAEA 
Statue, Article XII(C):

The inspectors shall report any non- compliance to the Director 
General who shall thereupon transmit the report to the Board of 
Governors. The Board shall call upon the recipient State or States 
to remedy forthwith any non- compliance which it finds to have 

13. See John Carlson, Defining Noncompliance: NPT Safeguards Agreements, Arms 
Control Today, May 2009 (“The language of Article XII.C (‘compliance with … all … 
conditions of the … agreement’) seems to indicate that noncompliance is a failure 
to observe any condition in a safeguards agreement. Nevertheless, clearly not every 
safeguards breach constitutes noncompliance. Otherwise, the agendas of the board 
and the Security Council would be taken up with safeguards cases. There is a need to 
distinguish serious from less serious breaches.”).
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occurred. The Board shall report the non- compliance to all mem-
bers and to the Security Council and General Assembly of the 
United Nations. In the event of failure of the recipient State or 
States to take fully corrective action within a reasonable time, 
the Board may take one or both of the following measures: direct 
curtailment or suspension of assistance being provided by the 
Agency or by a member, and call for the return of materials and 
equipment made available to the recipient member or group of 
members. The Agency may also, in accordance with article XIX, 
suspend any non- complying member from the exercise of the 
privileges and rights of membership.

Article XII(C) lays out a process for the determination of safe-
guards noncompliance which begins with a determination by IAEA 
inspectors that noncompliance has occurred. The inspectors are 
then to transmit this finding to the IAEA’s thirty- five- state Board of 
Governors, which will then make its own finding regarding noncom-
pliance. If it does find that noncompliance has occurred, the Board 
of Governors then communicates this finding to the U.N. General 
Assembly and Security Council and calls upon the safeguarded state 
in question to remedy the noncompliance. So, within the IAEA there 
are actually two decision makers regarding noncompliance— the in-
spectors themselves in the first instance, and ultimately the IAEA 
Board of Governors. It should be noted that Article XII(C) of the IAEA 
Statute is the only provision in that treaty addressing safeguards 
noncompliance. It does not provide any criteria on which either the 
inspectors, or the Board of Governors, are to base their determina-
tion of safeguards noncompliance.

The INFCIRC/ 153 CSA template, mirrored in most CSAs in force, 
adds a bit of flesh to this consideration by providing:

If the Board, upon examination of relevant information reported 
to it by the Director General, finds that the Agency is not able 
to verify that there has been no diversion of nuclear material 
required to be safeguarded under this Agreement, to nuclear 
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weapons or other nuclear explosive devices, it may make the re-
ports provided for in paragraph C of Article XII of the Statute of 
the Agency …

CSA Article 19 thus describes one situation in which the IAEA 
Board of Governors may find safeguards noncompliance and report 
the same to the U.N. Security Council. However, since all states who 
have concluded CSAs with the IAEA are also parties to the IAEA 
Statute, it would seem to make sense to read CSA Article 19 and 
IAEA Statute Article XII(C) together. In doing so, CSA Article 19 
would appear to be essentially a lesser included basis for finding non-
compliance, within the more broadly termed “any non- compliance” 
standard of IAEA Statute Article XII(C). So again, there are no clear, 
comprehensive criteria in either the IAEA Statute or the CSA to guide 
IAEA inspectors or the Board of Governors in making a determina-
tion of safeguards noncompliance by a safeguarded state.

Over the years, the IAEA Board of Governors has adopted its own, 
quite complicated taxonomy concerning how a compliance standard 
should be applied to each individual IAEA member state. This stan-
dard varies according to the type(s) of safeguards agreements in 
force between the IAEA and each safeguarded state. The IAEA’s 2013 
annual Safeguards Implementation Report illustrates these different 
standards in its summary findings:

 1. One hundred and seventeen States had both comprehensive 
safeguards agreements and additional protocols in force:

 (a) For 63 of these States, the Secretariat found no indication 
of the diversion of declared nuclear material from peace-
ful nuclear activities and no indication of undeclared nu-
clear material or activities. On this basis, the Secretariat 
concluded that, for these States, all nuclear material re-
mained in peaceful activities.

 (b) For 54 of these States, the Secretariat found no indica-
tion of the diversion of declared nuclear material from 
peaceful nuclear activities. Evaluations regarding the 
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absence of undeclared nuclear material and activities for 
each of these States remained ongoing. On this basis, the 
Secretariat concluded that, for these States, declared nu-
clear material remained in peaceful activities.

 2. Safeguards activities were implemented for 55 States with 
comprehensive safeguards agreements in force, but without 
additional protocols in force. For these States, the Secretariat 
found no indication of the diversion of declared nuclear 
material from peaceful nuclear activities. On this basis, the 
Secretariat concluded that, for these States, declared nuclear 
material remained in peaceful activities.

While the Secretariat concluded that, for 2013, declared 
nuclear material in Iran remained in peaceful activities, it was 
unable to conclude that all nuclear material in Iran was in 
peaceful activities.

As illustrated in these findings, for states that have concluded 
both an INFCIRC/ 153 CSA and an INFCIRC/ 540 Additional Protocol 
with the IAEA, the IAEA applies two separate compliance stan-
dards:  (1)  Diversion of declared nuclear material from peaceful to 
military uses; and (2) Indication of undeclared material or activities. 
For those states with both a CSA and an Additional Protocol in force 
that have been determined to pass the test of both of these stan-
dards in a given year, the IAEA gives what it refers to as a “broader 
conclusion” that all nuclear material in these states remains in 
peaceful activities. Thus, in the excerpt above, in 2013 there were 63 
states, out of the 180 total safeguarded states, which merited this 
“broader conclusion.” However, 54 states that had both a CSA and 
an Additional Protocol in force with the IAEA passed only one of the 
two standards in this category, and thus the IAEA finds in its report 
only that declared nuclear material in those states remained in peace-
ful activities.

For states that only have an INFCIRC/ 153 CSA in force with 
the IAEA, the IAEA considers that it does not have the procedural 
tools necessary to collect sufficient information to make a “broader 
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determination,” so it has to limit itself to determining only whether 
declared nuclear material remains in peaceful activities. This standard 
is clearly stated elsewhere in the 2013 Safeguards Implementation 
Report, which in paragraph 17 states:  “[T] he conclusion in the 
Safeguards Statement for a State with a comprehensive safeguards 
agreement alone relates only to the non- diversion of declared nuclear 
material from peaceful activities.” It proceeds in paragraph 19 to ex-
plain, concerning states with only an INFCIRC/ 153 in force:

In the course of its evaluation, the Agency also seeks to deter-
mine whether there is any indication of undeclared nuclear ma-
terial or activities in the State which would need to be reflected 
in the Safeguards Statement. However, without the measures pro-
vided for in the Model Additional Protocol being implemented, the 
Agency is not able to provide credible assurance of the absence of 
undeclared nuclear material and activities for the State as a whole.

This then explains why, for states like Iran that only have an 
INFCIRC/ 153 CSA in force with the IAEA, the proper standard for 
determining safeguards compliance, pursuant to IAEA policy, is 
whether the IAEA is able to verify that declared nuclear material 
within the safeguarded state remains in peaceful activities.

Looking again, however, at the compliance determinations for 
2013 made in the Safeguards Implementation Report, it is worth 
noting the following paragraph, already quoted above, specifically 
regarding Iran:

While the Secretariat concluded that, for 2013, declared nuclear 
material in Iran remained in peaceful activities, it was unable 
to conclude that all nuclear material in Iran was in peaceful 
activities.

I will return to this matter in Chapter 5, but I  wanted to note  
it while discussing the IAEA’s application of compliance standards. 
Note that it is only Iran, out of the fifty- five states that had only an 
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INFCIRC/ 153 CSA in force with the IAEA during 2013, to which the 
IAEA applied not only the proper standard regarding declared nuclear 
material but also the improper— by the IAEA’s own policy, expressed in 
the same document— standard regarding undeclared nuclear material. 
Again, I will return to that subject of improper standards in the next 
chapter.

For purposes of the present discussion, the important ob-
servation to take away from this review of the compliance stan-
dards created by IAEA policy, expressed in the 2013 Safeguards 
Implementation Report, and the compliance determinations based 
upon them therein, is that while there are few if any criteria in the 
relevant treaty sources to guide IAEA inspectors and the Board of 
Governors in their safeguards noncompliance determinations, the 
IAEA has nevertheless constructed a policy framework pursuant to 
which it makes such determinations. This policy framework is com-
plex and multifaceted, applying different standards depending upon 
the type(s) of safeguards agreements in force between the IAEA and a 
safeguarded state, and at times applying different standards to states 
with the same profile of safeguards agreements in force.

Pierre Goldschmidt, former Deputy Director General of the IAEA 
and Head of the Department of Safeguards, has been quite critical of 
the IAEA Board of Governors’ track record of inconsistency in applying 
its constructed noncompliance standards. In a 2009 article in the jour-
nal Survival, Goldschmidt is particularly critical of the IAEA’s failure 
to formally determine that Egypt’s and South Korea’s actions, respec-
tively, constituted noncompliance with their safeguards obligations, 
notwithstanding the significant failures of both states to accurately 
report concerning nuclear materials and related facilities within their 
territory. He writes, “It is therefore necessary for the agency to for-
mally acknowledge that in the past some of its decisions have created 
potentially damaging precedents that need to be corrected to avoid any 
impression that the implementation of the IAEA Statute is selective.”14

14. Pierre Goldschmidt, Exposing Nuclear Non- compliance, 51 Survival 143– 164, 
at 158– 159 (2009).
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This perhaps begs the question, mentioned earlier, of the legal 
significance and implication of a finding of safeguards noncompli-
ance by the IAEA Board of Governors. I considered this question in 
Interpreting the Nuclear Nonproliferation Treaty on pages 89– 93. In 
summary, I concluded there that a determination by the IAEA Board 
of Governors that a safeguarded state is in noncompliance with its 
safeguards agreement should be understood to constitute a prelimi-
nary technical determination of treaty noncompliance and not per se 
as a finding of treaty breach under the law of state responsibility. As 
Article XII of the IAEA Statute stipulates, such a finding of noncom-
pliance by the Board of Governors triggers reporting requirements 
for the IAEA, but it also marks the beginning of a diplomatic process 
through which the IAEA is to work with the state in question to bring 
its actions— which again may consist of no more than reporting or 
accounting errors or omissions— into full compliance with the obli-
gations of its safeguards agreement(s). It is only if the noncompliant 
state fails to take corrective action within a reasonable time that the 
IAEA may proceed to suspend the state’s assistance from the organi-
zation, or ultimately to suspend its IAEA membership and privileges, 
pursuant to the process detailed in Article XIX of the IAEA Statute. 
Pursuant to this interpretation, a determination by the IAEA Board 
of Governors that a state is in noncompliance with its safeguards 
agreement(s) is not per se equivalent to or constitutive of a determi-
nation of an internationally wrongful act entailing the international 
legal responsibility of the safeguarded state.

This is not to say that the actions of a safeguarded state that are 
found by the Board of Governors to be in noncompliance with that 
state’s safeguards obligation cannot additionally constitute actions 
that do breach the relevant treaty(ies), and therefore do constitute 
an internationally wrongful act entailing that state’s responsibil-
ity under general international law. Rather, the discrete point I am 
making here is that IAEA Board of Governors’ findings of noncom-
pliance pursuant to Article XII(C) of the IAEA Statute do not per se or 
necessarily imply that the safeguarded state in question is in formal 
breach of its treaty obligations, entailing its state responsibility.
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In this context, the IAEA regime for noncompliance determi-
nation is in many ways analogous to treaty implementation super-
visory procedures established under other treaty frameworks.15 It 
most closely resembles the noncompliance procedure developed 
under the 1987 Montreal Protocol on Substances that Deplete the 
Ozone Layer.16 The Montreal Protocol’s noncompliance procedure 
grew out of Article 8 of the Montreal Protocol, which states simply 
that the parties “shall consider and approve procedures and in-
stitutional mechanisms for determining non- compliance with the 
provisions of this Protocol and for treatment of Parties found to 
be in non- compliance.” Eventually, a noncompliance procedure 
was adopted which allows for situations of alleged noncompliance 
with the provisions of the Montreal Protocol to be investigated 
by an Implementation Committee of experts, which then pro-
vides a report and recommendations to the plenary Meeting of 
the Parties.

Concerning the legal implications of the findings of the various 
treaty- based organs involved in the Montreal Protocol’s noncompli-
ance procedure (NCP), Martti Koskenniemi has observed:

The travaux preparatoires of the NCP as well as the composition 
and functions of the Implementation Committee and, a fortiori, 
the Meeting of the Parties, make it clear that neither can, or 
is expected to, work as a judicial body, assessing the perfor-
mance of the parties’ obligations with a view of determining 
whether or not there has been a wrongful act triggering state 
responsibility. A dispute about whether some particular type of 
non- performance is a wrongful act is, by its very nature, a dis-
pute about the interpretation or application of the treaty and 

15. See, e.g., the Trade Policy Review Mechanism established by the World Trade 
Organization Treaty, and the Human Rights Committee, which monitors the imple-
mentation of the International Covenant on Civil and Political Rights.

16. See generally Tim Stephens, International Courts and Environmental 
Protection 82– 83 (2009).
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capable of being resolved only within the procedures of Article 
11 of the Vienna Ozone Convention. Moreover, the question 
of wrongfulness is one of general international law, and not a 
question that can be solved, or indeed even approached, from 
within the special regime of the Vienna Ozone Convention and 
the Protocol at all.17

Koskenniemi’s analysis here can be applied equally to the con-
text of the IAEA, in that there is certainly no evidence, either in 
the provisions of the IAEA Statute or in its travaux preparatoires, 
that the thirty- five- state- member IAEA Board of Governors was 
intended to be endowed by the parties to the IAEA Statute with ju-
dicial functions or authorities. And just as Koskenniemi points to 
Article 11 of the Vienna Ozone Convention as providing the proper 
procedural forum for disputes concerning the interpretation or ap-
plication of the treaty and its protocols, so Article XVII of the IAEA 
Statute similarly provides that “[a] ny question or dispute concern-
ing the interpretation or application of this Statute which is not 
settled by negotiation shall be referred to the International Court 
of Justice in conformity with the Statute of the Court, unless the 
parties concerned agree on another mode of settlement.” Thus, 
analogous to the context of the Montreal Protocol noncompliance 
procedure, a determination by the IAEA Board of Governors that 
a safeguarded state is in noncompliance with its safeguards agree-
ment obligations does not per se constitute a determination of 
treaty breach, but is rather better interpreted as constituting a pre-
liminary technical finding of treaty noncompliance, which results 

17.  Martti Koskenniemi, Breach of Treaty or Non- Compliance? Reflections 
on the Enforcement of the Montreal Protocol, 3 Yearbook of International 
Environmental Law 123– 162, at 144 (1992). For similar scholarly arguments in the 
context of the International Monetary Fund, see F. A. Mann, The “Interpretation” of the 
Constitutions of International Financial Organizations, 1968– 1969 British Yearbook 
of International Law.
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in explicitly detailed rights and responsibilities for the IAEA under 
Article XII of its Statute.

This conclusion is important for a number of reasons. First, it 
allows us to properly take into account the wide range of acts and 
omissions by a safeguarded state, of varying degrees of serious-
ness and significance to the object and purpose of the relevant safe-
guards agreement(s), that may be determined by the IAEA Board of 
Governors to constitute noncompliance. And further to understand 
that not all noncompliance determinations are of equal significance 
and should not be considered of equal import. This is particularly 
important as, again, the standards against which the IAEA Board 
of Governors measures safeguards compliance are not essentially 
based in either the IAEA Statute or in safeguards agreements, but 
have rather been constructed by the Board of Governors and the 
Secretariat as a matter of institutional policy, with little formal legal 
foundation.

It is also an important conclusion in light of the claims made by 
some observers that a finding of noncompliance by the IAEA Board 
of Governors serves to shift the burden of proof to the safeguarded 
state in question, to prove to the IAEA’s satisfaction that all nuclear 
material within its borders is in exclusively peaceful use.18 Such an 
assertion is reminiscent of a claim that a state’s international respon-
sibility has been triggered by its commission of an internationally 
wrongful act and that this responsibility entails the legal conse-
quences outlined in Part II of the International Law Commission’s 
Draft Articles on State Responsibility. The conclusion that IAEA 
Board of Governors’ determinations of noncompliance do not consti-
tute a per se determination of an internationally wrongful act serves 
to discredit this notion.

18. See John Carlson, Defining Noncompliance: NPT Safeguards Agreements, Arms 
Control Today, May 2009 (“In these circumstances, the onus is then on the state to 
show that nonpeaceful purposes are not intended. It can attempt to do this through 
full cooperation with and transparency to the IAEA.”).
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III .   CoMPLIanCe WItH subsIdIarY 
arr anGeMents

I noted above that the INFCIRC/ 153 comprehensive safeguards agree-
ment is to be supplemented by the separate conclusion of subsidiary 
arrangements between the IAEA and the safeguarded state. It is in this 
separate set of subsidiary arrangements that the operating modalities 
of the IAEA’s various material accountancy activities, to be conducted 
within the territory of the safeguarded state, are detailed through 
agreement between the parties. The conclusion of subsidiary arrange-
ments is provided for in Articles 39 and 40 of Iran’s CSA with the IAEA:

Article 39
The Government of Iran and the Agency shall make Subsidiary 
Arrangements which shall specify in detail, to the extent nec-
essary to permit the Agency to fulfil its responsibilities under 
this Agreement in an effective and efficient manner, how the 
procedures laid down in this Agreement are to be applied. The 
Subsidiary Arrangements may be extended or changed by agree-
ment between the Government of Iran and the Agency without 
amendment of this Agreement.

Article 40
The Subsidiary Arrangements shall enter into force at the same time 
as, or as soon as possible after, the entry into force of this Agreement. 
The Government of Iran and the Agency shall make every effort to 
achieve their entry into force within ninety days of the entry into 
force of this Agreement; an extension of that period shall require 
agreement between the Government of Iran and the Agency. The 
Government of Iran shall provide the Agency promptly with the in-
formation required for completing the Subsidiary Arrangements.

Provisions regarding the content of the subsidiary arrangements 
are then scattered throughout the CSA. They stipulate that in the 
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subsidiary arrangements are to be agreed, inter alia, strategic points 
within declared nuclear facilities for the IAEA to conduct routine in-
spections, frequency and other details concerning those routine in-
spections, and the form of reports that are to be exchanged between 
Iran and the IAEA. The subsidiary arrangements also specify when 
reports are to be made to the IAEA by Iran, including on the subject 
of new nuclear facilities or modifications to existing facilities.

Exactly what the legal character of these subsidiary arrange-
ments is, is an interesting question. In Articles 39 and 40 of Iran’s 
CSA, quoted above, the CSA provides that Iran and the IAEA shall 
“make subsidiary arrangements.” It’s not clear from this phrase, or 
from the rest of the text of Articles 39 and 40, whether this separate 
agreement on subsidiary arrangements is intended or conceived by 
the parties to the CSA to comprise yet an additional treaty relation-
ship between the parties, or rather to comprise simply a nonbinding 
agreement on modalities, best understood from a legal perspective as 
a legally nonbinding memorandum of understanding.

While descriptive terminology is not per se dispositive of legal 
character, the term “arrangements” is not one commonly employed 
to denote a treaty relationship. It is more reminiscent of terms associ-
ated with legally nonbinding international accords, such as the Nuclear 
Suppliers Group “guidelines,” the Basel I and II “standards” issued by 
the Basel Committee on Banking Supervision, or the 1975 Helsinki 
Final “Act” of the Conference on Security and Cooperation in Europe.

The dispositive test for determining whether an international agree-
ment is a legally binding treaty is of course found in Articles 11– 17 of 
the 1969 Vienna Convention on the Law of Treaties. Essentially, this 
test boils down to the intent of the parties. If the parties to an agree-
ment intend that agreement to constitute a legally binding treaty, and 
if that intention is manifest in the terms of the agreement and through 
the forms and procedures for concluding the agreement, then the 
agreement is legally binding. However, if that intent cannot be found to 
be manifest in the agreement’s terms, or in the forms of concluding the 
agreement, the agreement is not legally binding and is simply a political 
commitment, accord, or understanding between the parties.
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Looking to the forms for concluding subsidiary arrangements, no 
provision is made in the CSA for ratification or approval of subsidiary 
arrangements by domestic political authorities. Only the agreement 
of the two parties is mentioned. This is in contrast to the provisions 
for entry into force of the CSA itself, which are provided in detail 
in Article 25, and which do reference satisfaction of national con-
stitutional requirements. While it is of course possible for a legally 
binding treaty to come into being through agreement of the parties 
alone, without resort to domestic constitutional approval, this is a 
relative rarity in international practice. Particularly on a subject as 
sensitive as nuclear energy. More significantly, the absence in the 
CSA text of any provision regarding procedures for the manner of 
entry into force of subsidiary arrangements does not appear consis-
tent with common international practice regarding the conclusion of 
legally binding treaties.

Article 39 of the CSA further provides:  “The Subsidiary 
Arrangements may be extended or changed by agreement between 
the Government of Iran and the Agency without amendment of this 
Agreement.” The fact that the parties are able to change the content 
of the subsidiary arrangements without resort to a formal amend-
ment procedure, again in contrast to the CSA itself, which specifies 
such a formal amendment procedure in Article 24, also appears to 
belie the idea that the subsidiary arrangements themselves are in-
tended to be legally binding as a separate treaty.

Of course, the primary source of information necessary to 
answer the question of whether subsidiary arrangements are in-
tended by the parties to constitute a legally binding treaty rela-
tionship is the text of the subsidiary arrangements themselves. 
Unfortunately, however, the text of subsidiary arrangements, and 
the communications between states and the IAEA concerning their 
conclusion, are not typically publicly available documents but are 
kept closely confidential by both state parties and the IAEA. Thus, it 
is not possible to examine the text of Iran’s subsidiary arrangements 
or the correspondence between Iran and the IAEA concerning their 
conclusion.
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Fortunately, however, template subsidiary arrangements are 
accessible and by reference to these one can observe the form that 
subsidiary arrangements typically take. These templates similarly 
make no reference to procedures for formal entry into force. They 
simply state:

These Subsidiary Arrangements give effect to Article _ _ _  of the 
Agreement between _ _ _ _ _ _ _ _  and the International Atomic 
Energy Agency (hereinafter “the Agency”) for the applica-
tion of safeguards in connection with the Treaty on the Non- 
Proliferation of Nuclear Weapons.

The subsidiary arrangements template describes the contents of the 
subsidiary arrangements (again with spaces left for the name of the 
state party) as follows:

These Subsidiary Arrangements consist of:

(a)  A general Part applicable to all peaceful nuclear activities 
in _ _ _ _ _ _ _ _  which also contains the substance of various 
communications to be made between _ _ _ _ _ _ _ _  and the 
Agency, of other relevant documents, the procedures to be 
followed and the time limits for various actions; and

(b)  A separate Attachment for each facility and each material 
balance area outside facilities in _ _ _ _ _ _ _ _ .

The subsidiary arrangements template does provide some additional 
insight on amendment procedures:

These Subsidiary Arrangements may be amended or supple-
mented by exchange of notes between _ _ _ _ _ _ _ _  and the Agency.

The balance of the subsidiary arrangements template contains pages 
of agreed procedures for communication between the IAEA and the 
safeguarded state, presented in a tabular format, as well as examples 
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of templates for forms to be used by the state party in making re-
ports to the IAEA and by the IAEA in connection with inspections 
and inspectors (e.g., a form for requesting an inspector’s visa for 
entry).

On balance, having reviewed the provisions in the CSA relating 
to the conclusion of subsidiary arrangements, and having reviewed 
the content requirements for subsidiary arrangements both in the 
CSA text and in the text of a subsidiary arrangements template, 
I  think that the most persuasive conclusion is that subsidiary ar-
rangements agreed between the IAEA and a safeguarded state, 
pursuant to an INFCIRC/ 153 CSA, are intended by the parties to 
constitute legally nonbinding memoranda of understanding stipu-
lating the modalities for implementation of the provisions of the 
CSA, and not to constitute a separate treaty relationship between 
the parties.

This conclusion is supported by Mohammed Shaker, whose 1980 
two- volume treatise on the negotiating history of the NPT is widely 
considered to be the most authoritative record of the NPT’s travaux 
preparatoires. In Volume II of his treatise he makes the following 
observation specifically regarding safeguards agreement subsidiary 
arrangements:

A final word has to be said here on the “Subsidiary Arrangements” 
as an attached document to the safeguards agreement, contain-
ing the detailed procedures and technicalities left open in the 
agreement itself. Contrary to previous practice, the Subsidiary 
Arrangements do not contain any rights or obligations additional 
to those in the safeguards agreement, but consist of a series of 
tables, information sheets, report forms, etc., and indicate the 
mechanism for keeping them up to date.19

19.  Mohamed Shaker, The Nuclear Non- proliferation Treaty:  Origin 
and Implementation 1959– 1979, Vol. 2, at 759 (1980).
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Shaker’s description of the subsidiary arrangements template is ex-
actly accurate, and his opinion concerning the lack of formal legal 
bindingness of these subsidiary arrangements is in harmony with my 
conclusion herein.

This conclusion also makes sense from a system perspective. 
Legally nonbinding international agreements are of course com-
monplace in international diplomatic practice. And there is a well- 
developed scholarly literature explaining why such politically binding, 
yet legally nonbinding, agreements are often preferable to states 
over formal treaties, depending largely upon the issue area being ad-
dressed.20 According to this literature, in issue areas where concerns 
regarding political sensitivity and confidentiality of information are 
high, where high levels of specificity and detail are required, and where 
frequent need for amendment due to technological change or other 
circumstantial dynamics is anticipated, legally nonbinding forms of 
agreement are likely to be preferable in order to avoid the difficulties of 
having to secure approval by national political bodies for both original 
and amended texts. These concerns are all present in the context of the 
detailed modalities of implementation of safeguards on nuclear facili-
ties and nuclear material within the territory of a safeguarded state.

A separate example taken from the nuclear nonproliferation issue 
area of such a legally nonbinding, yet important, politically binding 
international agreement, established for the purpose of implement-
ing treaty obligations, may be found in the Nuclear Suppliers Group, 
mentioned earlier. The NSG is founded upon a set of guidelines and a 
trigger list of items of proliferation concern.21 The NSG was conceived 

20. See Charles Lipson, Why Are Some International Agreements Informal?, 45 Int’l 
Org. 495, 507 (1991); George W. Downs et al., Is the Good News About Compliance Good 
News About Cooperation?, 50 Int’l Org. (1996); Judith Goldstein & Lisa L. Martin, 
Legalization, Trade Liberalization and Domestic Politics:  A  Cautionary Note, 54 Int’l 
Org. 603 (2000); Joel Trachtman, Bananas, Direct Effect and Compliance, 10 European 
J. Int’l L. 655 (1999); Kenneth Abbot et al., The Concept of Legalization, 54 Int’l Org. 
401 (2000); Kenneth Abbot & Duncan Snidal, Hard and Soft Law in International 
Governance, 54 Int’l Org. 421 (2000).

21.  See Daniel H. Joyner, Restructuring the Multilateral Export Control Regime 
System, 9 J. Conflict & Security L. (Oxford University Press 2004); Daniel H. 
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of originally as a forum through which the export control provisions of 
NPT Article III could be given more specificity and implemented among 
supplier states of proliferation- sensitive materials.22 Similar concerns 
to those present in the safeguards subsidiary arrangements context, 
regarding a need for specificity and detail, technological change, and 
the requirement of regular amendment of normative sources, were at 
the root of the NSG framers’ choice to create and maintain the NSG’s 
guidelines as legally nonbinding rules, nevertheless expressing impor-
tant political commitments. Thus, NSG participating states simply de-
clare their adherence to the guidelines of the regime in an express yet 
legally nonbinding manner. Admittance of new participant states and 
amendments to the guidelines must be approved by consensus among 
NSG participating states, through similarly legally nonbinding diplo-
matic accord. Actions of participating states that are not compliant 
with NSG guidelines are typically expressed to be of significant concern 
to other participants, but are never characterized as violations of law.23

Joyner, The Nuclear Suppliers Group:  History and Functioning, Int’l Trade L.  & Reg. 
11(2), 33– 42 (Sweet & Maxwell 2005).

22.  See Daniel H. Joyner, The Nuclear Suppliers Group:  History and Functioning, 
Int’l Trade L. & Reg. 11(2), 33– 42 (Sweet & Maxwell 2005).

23. It was the full- scope safeguards commitment in the NSG guidelines that was the 
basis for harsh criticism by the United States of Russia’s 2001 transfer of low- enriched 
uranium to the Terapur reactor in India. At a special meeting in December 2000, upon 
news of the proposed transfer, thirty- two of thirty- four NSG members declared that the 
shipment would be inconsistent with Russia’s commitments under the NSG guidelines. 
On February 16, 2001, the U.S. State Department issued the following condemnation of 
the Russian shipments: “We deeply regret that the Russian Federation has shipped nu-
clear fuel to the Terapur power reactors in India in violation of Russia’s nonproliferation 
commitments. As a member of the 39- nation Nuclear Suppliers Group, Russia is com-
mitted not to engage in nuclear cooperation with any country that does not have com-
prehensive International Atomic Energy Agency safeguards on all its nuclear facilities … 
At a December 2000 meeting of the Nuclear Suppliers Group, the overwhelming majority 
of the members expressed their strong concerns about Russia’s planned shipment of nu-
clear fuel to India, which they regarded as inconsistent with Russia’s commitments. We 
join other nuclear suppliers in calling on Russia to cancel this supply arrangement and 
live up to its nonproliferation commitments. Russia’s disregard of its Nuclear Supplier 
Group commitments, together with its sensitive nuclear assistance to Iran, raises serious 
questions about Russia’s support for the goal of preventing nuclear proliferation.” (Philip 
T. Reeker, U.S. Department of State, Office of the Spokesman, Feb. 16, 2001).
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Notwithstanding its legal informality, the NSG is generally con-
sidered to play an important role in the nuclear nonproliferation nor-
mative architecture, by providing a forum for harmonizing national 
laws and policies of participating states regarding export controls of 
nuclear proliferation- sensitive items and technologies. The example 
of the NSG evidences the fact that very important issues of high in-
ternational security sensitivity, including issues of nuclear nonprolif-
eration, are sometimes addressed by legally nonbinding international 
agreement, counter to the arguments of some observers.24

Thus, from a system perspective it makes perfect sense for the 
general obligations of a safeguards agreement, which is itself a le-
gally binding treaty, to be implemented by the parties to the treaty 
through a separate set of legally nonbinding subsidiary arrange-
ments, which contain the detailed procedures and forms which are 
to order the working relationship of the parties in carrying out their 
various obligations under the treaty. I think that this is exactly how 
IAEA safeguards subsidiary arrangements should be understood.

So why is this question of the legal character of subsidiary ar-
rangements important? It is important in its implications for the 
concept of compliance. Though there is no hierarchy in the sources of 
international law (i.e., as between treaties, custom, and general prin-
ciples of law), the entire framework of state responsibility in interna-
tional law applies only to formally binding legal obligations and not 
to commitments of an exclusively political nature. These latter com-
mitments, sometimes referred to in scholarly literature as “soft law,” 
play an important role in international relations, as the example of 
the NSG above demonstrates. But it is necessary to keep separate the 
concept of compliance with formal legal obligations from the concept 
of compliance with legally nonbinding political commitments. The 
former belongs to the well- developed frameworks of state responsi-
bility in international law. The latter does not.

24. For example, Christopher Ford’s assertions in his paper, Iran, Nonproliferation, 
and the IAEA: A Legal History, Hudson Institute, Nov., 2012.
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IV.  aPPLIC atIon to tHe Ir an C a se

Having established an understanding of the relevant legal sources, 
their nature and substance, and an understanding of the complex 
nature of the concept of compliance in the context of IAEA safe-
guards agreements and related subsidiary arrangements, I will now 
proceed to apply these sources of law to the facts of the Iran case, 
in order to examine two discrete questions of disputed legal compli-
ance. The first is whether Iran was in violation of its safeguards ob-
ligations in 2003, when it was declared to be in noncompliance with 
its safeguards agreement by the IAEA Director General. The second 
question concerns Iran’s alleged failures to timely declare design and 
other information concerning nuclear facilities to the IAEA, which 
have been argued by some to constitute separate and additional in-
stances of safeguards obligation violations.

A.  Was Iran in Violation of Its Safeguards 
Obligations in 2003?

As detailed in Chapter 1, on November 10, 2003, IAEA Director 
General Mohamed ElBaradei submitted a report (GOV/ 2003/ 75) to 
the IAEA Board of Governors, detailing recent discoveries IAEA in-
spectors had made concerning Iran’s nuclear program. In paragraph 
47 the report stated:

Based on all information currently available to the Agency, it is 
clear that Iran has failed in a number of instances over an ex-
tended period of time to meet its obligations under its Safeguards 
Agreement with respect to the reporting of nuclear material and 
its processing and use, as well as the declaration of facilities 
where such material has been processed and stored.

Shortly thereafter, on November 26, 2003, the IAEA Board of 
Governors issued a resolution (GOV/ 2003/ 81) in which it responded 
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to the Director General’s report, stating that it “[s] trongly deplores 
Iran’s past failures and breaches of its obligation to comply with the 
provisions of its Safeguards Agreement.”

The “failures and breaches” of Iran’s safeguard obligations to which 
the Director General and the Board of Governors referred in these doc-
uments, which together comprised the IAEA’s determination that Iran 
was indeed in noncompliance with its safeguards agreement with the 
Agency, related to Iran’s failure to declare to the IAEA the existence, 
transfer, and facility- specific location of nuclear materials in a number 
of instances over the preceding decade, its failure to declare experi-
ments conducted using those nuclear materials, and its failure to de-
clare design details of certain facilities related to nuclear materials.25 
As noted in Chapter 1, these instances included inter alia the following:

 –  Iran’s failure in 1991 to declare the importation from China 
of 1.8 tons (0.13 effective kg) of natural uranium compounds 
(UF4, UF6, and UO2), their transfer for further processing, 
their use in experiments to test its conversion processes, as 
well as the facilities in which these materials were kept;

 –  Iran’s additional undeclared use in 1999 and 2002 of a small 
amount of its imported UF6 in the P1 centrifuges at the Kalaye 
Electric Company centrifuge workshop;

 –  Undeclared experiments carried out between 1989 and 1993 
that produced Polonium- 210, a highly radioactive but unsta-
ble material with a short half- life;

 –  Iran’s failure in 1994 to declare the importation of 50 kg of 
natural uranium metal; 8 kg of which were used at the Tehran 
Nuclear Research Center in experiments involving atomic 
vapor laser isotope separation;

 –  Undeclared experiments carried out by Iran between 1988 and 
1993 involving plutonium separation using UO2.

25.  As a formal matter, Resolution GOV/ 2003/ 81 is probably best understood 
only as the Board of Governors’ recognition of the Director General’s report of Iran’s 
safeguard agreement noncompliance in GOV/ 2003/ 75, and not as the Board of 
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There is no question that the IAEA Director General and the IAEA 
Board of Governors were correct in their respective determinations 
that the delineated failures by Iran to report nuclear material and 
related experiments to the IAEA constituted instances of noncom-
pliance with Iran’s safeguards agreement. These and other acts and 
omissions by Iran documented by the IAEA in 2003, and others that 
came to light in subsequent years prior to 2008, were clearly in dis-
harmony with the provisions of Iran’s comprehensive safeguards 
agreement, requiring it to declare to the IAEA the amounts and types 
of nuclear materials on its territory, transfers of nuclear material into 
its territory, facilities in which nuclear materials are present, and ex-
periments conducted involving nuclear material on its territory.

I spent a considerable amount of time above distinguishing be-
tween IAEA findings of safeguards agreement noncompliance, on 
the one hand, and the determination that an internationally wrong-
ful act has occurred entailing the responsibility of the safeguarded 
state— i.e., safeguards treaty breach— on the other. So it remains to 
be considered whether these documented instances of safeguards 
agreement noncompliance amount to a formal breach by Iran of its 
comprehensive safeguards agreement with the IAEA. This is a sepa-
rate and considerably more complicated question.

Treaty breach is a subject addressed in international law in both 
the law of state responsibility and the law of treaties. The law of state 
responsibility addresses the legal implications of the violation of a pri-
mary international legal obligation by the international legal person 
subject to the obligation. The question of what specific acts or omis-
sions constitute treaty breach is, quite intentionally, not comprehen-
sively addressed in the law of state responsibility but is largely left to 
a case specific analysis of the primary rules of the treaty concerned.26 

Governors’ own explicit finding of Iran’s noncompliance. A number of states in the 
Board of Governors desired not to involve the U.N. Security Council at this point in 
2003 and so waited to explicitly determine Iran’s safeguards noncompliance until 
September 24, 2005 in Resolution GOV/ 2005/ 77.

26. See James Crawford, State Responsibility: The General Part 216– 217 
(2013).
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The law of treaties, on the other hand, addresses treaty breach only 
in the specific context of Article 60 of the Vienna Convention on the 
Law of Treaties, which provides that a treaty may be terminated or 
suspended in the event of a “material breach” of the treaty.

There is a rich scholarly literature, and some case law, examining 
questions on this topic, such as: What is the distinction between a 
breach of a treaty and a material breach of a treaty? Is the gravity or 
significance of the breach a relevant factor in determining the mate-
riality of the breach?27 While some conclusions can be drawn from 
treaty interpretation, case law, and scholarly writing, in the end the 
question of whether state conduct in a particular case constitutes 
treaty breach, either material or nonmaterial, is one that will be made 
by a court or other dispute settlement mechanism, based upon a fact- 
specific analysis.

In that context, I think it is appropriate, as a normative matter, 
to employ the general principle of de minimis non curat lex in some 
specific treaty contexts, and in specific cases, in order to establish a 
threshold of gravity of noncompliance below which treaty noncom-
pliance will not be considered formal treaty breach. The de minimis 
principle itself is of course of long pedigree, originating in Roman 
law, and is present in both or either of its procedural and substan-
tive forms in most developed domestic legal systems.28 It should, in 
my opinion, be considered a “general principle of law recognized by 
civilized nations,” in the words of Article 38(1) of the Statute of the 
International Court of Justice.29

27.  See, e.g., Christine Chinkin, Nonperformance of International Agreements, 17 
Texas Int’l L.J. 387– 432 (1982).

28.  See Janja Hojnik, De Minimis Rule within the EU Internal Market 
Freedoms:  Towards a More Mature and Legitimate Market?, 6 European J.  Legal 
Studies 26– 28 (Spring/ Summer 2013).

29. The principle was mentioned by Judge Ad Hoc Van Den Wyngaert in her dis-
senting opinion in the Arrest Warrant case before the International Court of Justice: “I 
also believe, assuming again that there has been an infringement of an international 
obligation by Belgium, that the declaratory part of the Judgment should have sufficed 
as reparation for the moral injury suffered by Congo. If there was an act constituting 
an infringement, which I do not believe exists (a Belgian arrest warrant that was not 
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Such a de minimis threshold for compliance analysis would appear 
particularly appropriate in contexts such as that of IAEA safeguards 
agreements, in which the obligations of the safeguarded state are 
highly detailed, technical, and comprehensive, requiring frequent 
reporting of exacting accuracy regarding a range of materials and 
facilities, and where as previously observed minor instances of non-
compliance through acts or omissions by states is common.

This de minimis principle and the other principles of international 
law established in the law of state responsibility and in the law of 
treaties concerning treaty breach serve to distinguish the concept 
of formal safeguards treaty breach from the concept of safeguards 
treaty noncompliance as determined by IAEA inspectors and the 
IAEA Board of Governors.

However, in the specific case of Iran’s nuclear program, the vari-
ous failures by Iran to declare the existence and location of nuclear 
materials, and Iran’s several failures to declare experiments con-
ducted using those nuclear materials, documented by the IAEA in 
2003 and found by the IAEA to constitute safeguards agreement 
noncompliance, almost certainly did additionally constitute a formal 
breach by Iran of its comprehensive safeguards agreement with 
the IAEA. This conclusion is supported by the principle reflected in 
Article 15 of the International Law Commission’s Draft Articles on 
State Responsibility, which provides:

The breach of an international obligation by a State through a series 
of actions or omissions defined in aggregate as wrongful occurs 
when the action or omission occurs which, taken with the other 
actions or omissions, is sufficient to constitute the wrongful act.

contrary to customary international law and that was moreover never enforced), it 
was trivial in comparison with the Congo’s failure to comply with its obligation under 
Article 146 of the IV Geneva Convention (investigating and prosecuting charges of 
war crimes and crimes against humanity committed on its territory). The Congo did 
not come to the International Court with clean hands, and its Application should 
have been rejected. De minimis non curat lex.” 2002 ICJ 3, 185. See also, e.g., Yoram 
Dinstein, War Aggression and Self- defence 174 (3rd ed., 2001).
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One application of this principle, which I think is appropriate in 
this context, is that it is possible for an internationally wrongful act 
to comprise a series of individual actions which, while not wrongful in 
themselves, when taken together as a practice cumulatively produce 
a wrongful act. I think that, while each individual noncompliant act 
or omission by Iran with the provisions of its safeguards agreement 
pre- 2003 may be arguable with regard to its character as a breach 
of Iran’s safeguards agreement— i.e., each instance would need to be 
evaluated individually to determine whether or not it rose above a de 
minimis threshold of noncompliance— nevertheless, taken together 
cumulatively, as an interconnected practice, they almost certainly did 
comprise a treaty breach as a composite internationally wrongful act.

Accordingly, pursuant to the law of state responsibility, Iran was 
obligated to cease the violative conduct and to remedy the breach 
through reparation. Iran’s cooperation with the IAEA— its bilateral 
treaty partner— between 2003, when the breach was identified, and 
2008 should be seen as Iran’s undertaking to do just that. As described 
in Chapter 1, between 2003 and 2008 Iran did cooperate with the 
IAEA’s inspectors in fully declaring and submitting to inspection and 
safeguards accounting the various materials and facilities which were 
the subject of the “failures and breaches” the IAEA had identified in 
2003. This process culminated in IAEA Director General ElBaradei’s 
February 22, 2008, report to the Board of Governors in which he con-
cluded that all declared nuclear material in Iran was in peaceful use 
and that all prior concerns the IAEA had registered involving nuclear 
materials and related facilities in Iran had been resolved through dia-
logue with Iranian authorities.

With regard to Iran’s breach of its safeguards agreement, there-
fore, the IAEA’s November 10, 2003, report and its February 22, 
2008, report can essentially be seen as bookends, marking respec-
tively the identification of the violative conduct and beginning of the 
period of Iran’s duty of reparation and then the eventual end of the 
period of Iran’s duty of reparation, brought about through the inter-
vening process of cooperation between Iran and the IAEA, resulting 
in Iran’s full declaration of subject nuclear materials and facilities and 
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their submission to Agency safeguards. As of the IAEA’s February 
22, 2008, report, therefore, Iran’s international legal responsibility 
for the internationally wrongful act it had committed prior to 2003 
ceased.

It is important to be clear on this point. After the IAEA’s February 
22, 2008, report there have been no continuing violations committed 
by Iran regarding nuclear materials within Iran, and ever since that 
time the IAEA has consistently found that all declared nuclear mate-
rials and related facilities in Iran are properly under IAEA safeguards 
and are in exclusively peaceful use.

Since 2008, the only continuing, unresolved concerns identified 
by the IAEA have not been issues involving nuclear materials, but 
rather relate to the question of possible past military dimensions 
to Iran’s nuclear program— i.e., allegations that Iran has engaged in 
research and development of a nuclear explosive device. These con-
cerns were considered previously in Chapter 2 and will be further 
considered in Chapter 5.

B.  Did Iran Violate Its Safeguards Obligations 
through Failure to Make Timely Declarations 
Regarding Nuclear Facilities?

Among the reporting obligations for a safeguarded state pursuant to 
an INFCIRC/ 153 safeguards agreement with the IAEA is the obliga-
tion to report design and other details regarding facilities in which 
nuclear materials are stored or used. This applies to both facilities 
existing at the time the safeguards agreement enters into force and 
to any facilities constructed after that date, i.e., new facilities. Article 
42 of Iran’s CSA with the IAEA provides the following:

Pursuant to Article 8, design information in respect of existing 
facilities shall be provided to the Agency during the discussion 
of the Subsidiary Arrangements. The time limits for the provi-
sion of design information in respect of the new facilities shall be 
specified in the Subsidiary Arrangements and such information 
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shall be provided as early as possible before nuclear material is 
introduced into a new facility.

Article 42 thus provides that the IAEA and Iran will separately 
agree in subsidiary arrangements on the modalities of declarations 
concerning new facilities, including on the timing of those decla-
rations. However, it does stipulate that such information shall be 
provided to the IAEA “as early as possible before nuclear material is 
introduced into the new facility.” This stipulation is the only provi-
sion in the actual text of the CSA itself regarding a time or point by 
which design information on, and thereby the existence of, a new 
facility must be declared to the IAEA.

The IAEA and Iran did subsequently agree in subsidiary arrange-
ments on an even more specific standard concerning when design 
details on new facilities should be reported. On February 12, 1976, 
the IAEA and Iran agreed on subsidiary arrangements which in its 
most relevant provision, Section 3.1 of the tabulated stipulations, 
provided that preliminary design information on a new nuclear facil-
ity should be reported by Iran to the IAEA “not later than 180 days 
before the introduction of nuclear material” into the facility. This is 
sometimes referred to as the “Code 3.1” standard for provision of 
design information on new facilities.

On February 26, 2003, some twenty- seven years later, Iran sent a 
letter to the IAEA in which it agreed to modify the Code 3.1 provision 
of its subsidiary arrangements, in harmony with a decision of the 
IAEA Board of Governors regarding early provision of design infor-
mation, which had been taken by the Board on April 1, 1992.30 This 
“modified Code 3.1” standard, which had been approved by the Board 
of Governors and to which Iran agreed in its letter of February 26, 
2003, stipulated that preliminary design information on new nuclear 
facilities must be reported to the IAEA “[a] s soon as the decision to 
construct or to authorize construction has been taken, whichever is 
earlier.”

30. Document GOV/ 2554/ Att.2/ Rev.2.
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However, following the IAEA Board of Governors’ referral of 
Iran to the U.N. Security Council in 2006, and immediately after the 
Security Council adopted Resolution 1747 on March 14, 2007, Iran 
sent another letter to the IAEA on March 29, 2007, in which it stated 
that it was suspending its application of the modified Code 3.1 stan-
dard on provision of preliminary design information and reverting to 
the original Code 3.1 standard found in its February 12, 1976, subsid-
iary arrangements agreement with the IAEA. In a letter dated March 
30, 2007, the IAEA responded to Iran’s letter of the previous day, 
stating that Iran’s decision to revert to the original Code 3.1 standard 
was contrary to the Board of Governors’ decision of 1992 and urging 
Iran to continue adherence to the modified Code 3.1 standard.

This is the normative context in which allegations have been 
made by both the IAEA and Western governments that Iran violated 
its safeguards obligations by its failure to timely provide design in-
formation, i.e., report the existence of, several nuclear- purposed fa-
cilities constructed over the past two decades. Specifically, these are 
the uranium enrichment facility at Natanz and the heavy water reac-
tor at Arak, the existence of both of which was revealed in 2002, and 
also the uranium enrichment facility at Fordow, which was reported 
by Iran to the IAEA in 2009.

At this point in the analysis, I want to return to an observation 
I made above, which is that the only provision in the actual text of 
Iran’s comprehensive safeguards treaty with the IAEA regarding a 
time or point by which design information on a new facility must be 
declared to the IAEA, is contained in Article 42 and stipulates that 
such information shall be provided by Iran to the IAEA “as early as 
possible before nuclear material is introduced into the new facility.” 
Article 42 further provides that a more specific agreement on this 
subject will be included in the subsidiary arrangements to be sepa-
rately negotiated between the parties, and as noted above these sub-
sidiary arrangements were indeed subsequently agreed.

However, it will be recalled that I concluded above that subsid-
iary arrangements agreed between the IAEA and a safeguarded state 
pursuant to an INFCIRC/ 153 CSA, as in the case of Iran, are intended 
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by the parties to constitute legally nonbinding memoranda of under-
standing stipulating the modalities for implementation of the provi-
sions of the CSA and not to constitute a separate treaty relationship 
between the parties. Thus, I concluded that while subsidiary arrange-
ments between the IAEA and a safeguarded state are important 
political commitments between the parties, they do not comprise 
legally binding obligations.

The issue of provision of design information on new nuclear fa-
cilities brings this distinction into sharp relief. According to this dis-
tinction, the standard stipulated in the text of Article 42 of Iran’s 
CSA itself is the only legally binding standard applicable between 
Iran and the IAEA on this issue. The more specific stipulations of 
agreement subsequently made between Iran and the IAEA in sub-
sidiary arrangements, i.e., the various Code 3.1 formulas reviewed 
above, while representing important political commitments between 
the parties on the modalities of implementing Article 42 of the CSA, 
do not comprise legally binding obligations.

This conclusion has a direct bearing on the correct legal analysis 
of the question posed in this section, i.e., whether Iran violated its 
safeguards obligations through its failure to timely declare design 
and other information regarding new nuclear facilities, with specific 
reference to the Natanz, Arak, and Fordow facilities.

Applying the Article 42 standard as the only legally binding stan-
dard to the facts of these incidents of construction of new nuclear fa-
cilities, it will be observed that there is no disagreement between the 
parties regarding the fact that Iran did provide design and all other 
requisite information to the IAEA on these facilities prior to the in-
troduction of nuclear materials into them. No allegation has been 
made that nuclear materials were introduced into any of these facili-
ties prior to their declaration to the IAEA. Therefore, as a formal legal 
matter, the answer to the question posed in this section must be in 
the negative, i.e., that Iran did not violate its safeguards obligations 
through any failure to timely declare these facilities to the IAEA.

If this question were to be amended to include within its inquiry 
the issue of whether either Iran or the IAEA failed to comply with 
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their respective political commitments undertaken in the context 
of the subsidiary arrangements agreed, and arguably subsequently 
amended, between the two parties, such an analysis could of course be 
undertaken. But again I would stress that this would not be a formal 
legal analysis, but rather simply an analysis of compliance with politi-
cal commitments made between the parties, which would not carry 
with it implications for the legal responsibility of either party.

With that understanding in place, I will at this point, then, engage 
in this separate analysis briefly, for the sake of thoroughness and be-
cause it has been widely debated.31 As noted above, there is no dis-
agreement that the subsidiary arrangements applicable between Iran 
and the IAEA from February 12, 1976, until February 26, 2003, con-
tained the original Code 3.1 standard, which stipulated that prelimi-
nary design information be provided to the IAEA on a new nuclear 
facility “not later than 180 days before the introduction of nuclear 
material” into the facility. As described in Chapter 1, the Natanz and 
Arak facilities were discovered by the IAEA in 2002, first through re-
ports from an Iranian dissident political group, and then confirmed 
through satellite photos taken of the facilities, both of which were 
still under construction at the time. Neither facility was functional 
at that time, and no evidence has ever been produced that Iran had 
introduced nuclear material into either facility before their discovery 
and Iran’s subsequent declaration of design and other information 
on the facilities to the IAEA.

Looked at through a holistic lens, the IAEA’s shock and sense 
of outrage that these facilities had been planned and partially con-
structed by Iran without having been declared to the IAEA is cer-
tainly understandable. And it is unclear to this day precisely when 
Iran planned to divulge the existence of these facilities to the IAEA. 
So again, the reaction of the IAEA and of Western governments 
criticizing what could reasonably be perceived as the unjustifiably 

31. See, e.g., James Acton, Iran Violated International Obligations on Qom Facility, 
Carnegie Endowment Proliferation Analysis (Sept. 25, 2009), http:// carnegieen-
dowment.org/ 2009/ 09/ 25/ iran- violated- international- obligations- on- qom- facility.

http://carnegieendowment.org/2009/09/25/iran-violated-international-obligations-on-qom-facility
http://carnegieendowment.org/2009/09/25/iran-violated-international-obligations-on-qom-facility
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clandestine nature of Iran’s actions regarding these facilities is 
understandable.

This being said, however, Iranian officials have pointed to the 
long history of distrust between Iran and the IAEA, and between Iran 
and Western governments, as a factor distinguishing Iran from other 
non- nuclear- weapon states parties to the NPT and as comprising 
Iran’s motivation for keeping details of its nuclear program confiden-
tial until required by legal obligation to disclose them. These sources 
of distrust, of course, go all the way back to the CIA- led overthrow of 
Iranian Prime Minister Mohammed Mossadegh in 1953, and further 
include U.S. support for Iraq during its war with Iran in the 1980s, 
as well as the failings of U.N. arms inspectors in Iraq after the first 
Gulf War— failings that include subsequently substantiated allega-
tions of inspection agencies being infiltrated by Western intelligence 
agencies.

In a piece published in 2007 in the Columbia University Journal 
of International Affairs, Mohammad Javad Zarif, who is at the time 
of this writing the Foreign Minister of Iran and its chief nuclear ne-
gotiator, wrote that the long history of discrimination and prejudice 
against Iran by Western suppliers of nuclear materials and technol-
ogy since the 1979 Revolution, left Iran “with no option but to be 
discreet in its peaceful activities.”32 As he continues:

In doing so, Iran remained within the confines of the NPT and did 
not divert its peaceful program to military activities. Meanwhile, 
in order to avoid the U.S.- led restrictions and impediments, 
Iran refrained from disclosing the details of its programs, which 
in nearly all cases— including the most publicized cases of the 
Natanz enrichment facility and the Arak heavy water plant— it 
was not obliged to disclose under the terms of its existing safe-
guards agreement with the IAEA.33

32. Mohammad Javad Zarif, Tackling the Iran -  U.S. Crisis, Columbia J. Int’l Aff. 
Pg. 81, Spring- Summer (2007).

33. Id.
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I think that, again when viewed holistically, while the IAEA’s per-
spective on and reaction regarding these new facility revelations in 
Iran is as I noted above reasonable and understandable, Iranian of-
ficials’ perspective and approach to the declaration of new nuclear 
facilities to the IAEA is no less reasonable and understandable, in 
light of Iran’s tumultuous history of dealings with the IAEA and the 
West. And since, as noted above, the Code 3.1 standard applicable 
between the IAEA and Iran in their agreed subsidiary measures was 
complied with by Iran (i.e., both facilities were ultimately declared by 
Iran at least 180 days prior to nuclear material being introduced into 
them), in the context of both the Natanz and Arak facilities there 
would appear to be no basis for concluding that Iran failed to keep its 
political commitment to the IAEA in these instances.

The Fordow facility case is more complicated. This is because Iran 
declared the existence of the Fordow facility to the IAEA in a letter on 
September 21, 2009, after the facility had been under construction 
for at least two years. As noted above, Iran agreed to revise its subsid-
iary arrangements with the IAEA to include the “modified Code 3.1” 
standard on February 26, 2003. Again, the modified Code 3.1 stan-
dard stipulates that preliminary design information on new nuclear 
facilities must be reported to the IAEA “[a] s soon as the decision to 
construct or to authorize construction has been taken, whichever is 
earlier.” However, in a letter three years later, on March 29, 2007, Iran 
stated that it was suspending its application of the modified Code 3.1 
standard and would be reverting to the original Code 3.1 standard 
found in its February 12, 1976, subsidiary arrangements agreement.

Essentially, the subsidiary arrangement analysis of the Fordow 
facility declaration boils down to two questions: (1) whether the pur-
ported amendment to Iran’s subsidiary arrangements in 2003 was 
effective in making applicable the modified Code 3.1 standard; and 
(2)  whether Iran’s purported 2007 reversion back to the original 
Code 3.1 standard was effective.

Regarding the 2003 amendment, as noted above the subsid-
iary arrangements template provides that subsidiary arrangements 
between the IAEA and the safeguarded state may be amended or 
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supplemented by a simple exchange of notes between the parties. 
This is contrary to some Iranian officials’ claims that the 2003 amend-
ment of Iran’s subsidiary arrangements with the IAEA required the 
approval of the Majlis before becoming effective.34 There appears to 
be no reason to question the conclusion that the 2003 amendment 
of Iran’s subsidiary arrangements, to include the modified Code 3.1 
standard, was effective in producing an updated legally nonbinding, 
yet politically important, commitment between the IAEA and Iran.

The next question, then, concerns Iran’s purported 2007 reversion 
back to the application of the original Code 3.1 standard. Again, since 
the subsidiary arrangements between Iran and the IAEA are legally non-
binding, I  cannot invoke the normal tools of treaty interpretation or 
treaty law generally. But just as a logical matter, it would appear that the 
agreement between the parties in the subsidiary arrangements them-
selves, that amendments to the subsidiary arrangements may be made 
by exchange of notes between the parties, would be the most persuasive 
operative paradigm through which to view Iran’s action. Since Iran’s pur-
ported reversion was not agreed to by the IAEA, but was quite the con-
trary explicitly opposed by return letter from the IAEA, it would appear 
that Iran’s attempted 2007 reversion to the original Code 3.1 standard 
should not be viewed as effectively amending the political commitments 
made by the IAEA and Iran in their subsidiary arrangements.35

Pursuant to this analysis, it would appear that the most reason-
able understanding of the political commitments applicable between 
Iran and the IAEA in 2009, when the Fordow facility was declared by 
Iran to the IAEA, includes the understanding that the modified Code 
3.1 standard on provision of preliminary design details on new nu-
clear facilities was the applicable subsidiary arrangements standard. 
Pursuant to this understanding, the fact that the Fordow facility had 
by that time been under construction for at least two years leads to 
the conclusion that Iran’s declaration in 2009 was not consonant 
with the modified Code 3.1 standard, which stipulates that design 

34. See, e.g., GOV/ INF/ 2007/ 8 (Mar. 30, 2007).
35. Id.
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information must be declared “[a] s soon as the decision to construct 
or to authorize construction has been taken, whichever is earlier.”

So that there can be no confusion, let me restate and clarify my 
conclusion regarding the Fordow facility case. Since the CSA Article 
42 standard is the only formal legal obligation to which Iran is sub-
ject on the issue of declaration of new nuclear facilities, just as in the 
Natanz and Arak cases Iran did not violate its safeguards obligations 
through failure to timely declare to the IAEA the existence of the 
Fordow facility. Iran did, however, act contrary to its political com-
mitment to the IAEA, contained in its subsidiary arrangements with 
the IAEA, to declare the existence of the Fordow facility prior to the 
beginning of construction of the facility.

The fact that Iran acted contrary to this political commitment is 
significant and makes the critical IAEA and Western state responses 
to the Fordow incident even more understandable and justified. 
However, it is also important to note the statement by the IAEA Legal 
Adviser Johan Rautenbach, the IAEA’s chief lawyer, to the Board of 
Governors in March 2009, which referenced Iran’s 2007 letter pur-
porting to revert to the original Code 3.1 standard. In this statement 
Rautenbach observed:

While Iran’s actions are inconsistent with its obligations under 
the Subsidiary Arrangements to its Safeguards Agreement, this 
should be seen in proper context.  Given the fact that Article 42 
is broadly phrased and that the old version of Code 3.1 has been 
accepted as complying with the requirements of this Article for 
some 22 years prior to the Board’s decision in 1992 to modify 
it as indicated above, it is difficult to conclude that providing 
information in accordance with the earlier formulation in itself 
constitutes non- compliance with, or a breach of, the Safeguards 
Agreement as such.  It should also be noted that currently more 
than 60 States with operative SQPs [Small Quantities Protocols] 
based on the old standard text for SQPs, and 27 States party to 
the NPT but without a CSA in force, are not yet bound by provi-
sions similar to that in the modified Code 3.1.
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C hapter  5

Was Iran in Violation of Its 
safeguards obligations in July 

2015? and did the Iaea 
use Proper standards in Its 

assessments of Iran’s Compliance?

In Chapter 4, I  concluded that Iran was in noncompliance with its 
safeguards agreement and was in fact in formal violation of its safe-
guards legal obligations in 2003, but that this violation and its impli-
cations for Iran’s state responsibility were resolved by 2008. I further 
concluded that Iran did not violate its safeguards obligations through 
failure to timely declare new nuclear facilities.

Thus, by 2008, Iran had rectified its safeguards agreement non-
compliance and had remedied its violations of its safeguards obliga-
tions. At the time of the International Atomic Energy Agency (IAEA) 
Director General’s report on February 22, 2008, therefore, Iran was 
in full compliance with its safeguards obligations.

In this chapter, I will proceed to consider whether there were any 
further instances of noncompliance by Iran with its safeguards agree-
ment since 2008 through the remainder of the period of confronta-
tion ending in July 2015, including importantly whether Iran was in 
continuing noncompliance at the time of the Joint Comprehensive 
Plan of Action’s (JCPOA) conclusion, as the IAEA and some states 
have maintained. I will also be asking a corollary question, which is 
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whether the IAEA has used proper standards in its evaluations and 
assessment of Iran’s nuclear program, particularly when it has made 
determinations concerning Iran’s compliance with its safeguards 
agreement.

I think it will be best to consider the questions presented in this 
chapter by looking in turn at the discrete matters that have been 
argued, in some cases by the IAEA and in some cases by other states, 
to present continuing violations by Iran of its safeguards obligations 
since 2008. The first such matter regards the question of whether 
there are undeclared nuclear materials in Iran. The second is the pos-
sible military dimensions issue, previously discussed in Chapter 3 in 
the context of Nuclear Nonproliferation Treaty (NPT) Article II.

I .   undeCL ared nuCLe ar MaterIaL s

In the IAEA Director General’s report to the Board of Governors on 
February 22, 2008— the same report in which the Director General 
found that all declared nuclear materials in Iran were in exclusively 
peaceful uses— the following provision was included on the subject 
of possible undeclared nuclear materials in Iran:

With regard to its current programme, Iran needs to continue to 
build confidence about its scope and nature. Confidence in the 
exclusively peaceful nature of Iran’s nuclear programme requires 
that the Agency be able to provide assurances not only regard-
ing declared nuclear material, but, equally importantly, regard-
ing the absence of undeclared nuclear material and activities in 
Iran. With the exception of the issue of the alleged studies, which 
remains outstanding, the Agency has no concrete information 
about possible current undeclared nuclear material and activi-
ties in Iran. Although Iran has provided some additional detailed 
information about its current activities on an ad hoc basis, the 
Agency will not be in a position to make progress towards provid-
ing credible assurances about the absence of undeclared nuclear 
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material and activities in Iran before reaching some clarity about 
the nature of the alleged studies, and without implementation of 
the Additional Protocol.

With this language, Director General Mohamed ElBaradei sig-
naled that, while the IAEA was satisfied by that point that all known 
nuclear material in Iran was in peaceful uses, an even higher level of 
international confidence in the peaceful nature of Iran’s nuclear pro-
gram could only be achieved if Iran became a party to an Additional 
Protocol agreement with the IAEA. Only with an Additional Protocol 
in place, the Director General stressed, would the IAEA have the legal 
authority to conduct investigations and assessments purposed in 
providing increased assurance that there were no undeclared nuclear 
materials in Iran.

Note, however, that at no point in this statement, or in the rest of 
the report, did the Director General assert that Iran was under a legal 
obligation to adopt an Additional Protocol and grant the IAEA this 
additional authority. It has long been settled that the adoption of an 
Additional Protocol agreement by IAEA member states is purely vol-
untary and is not required either by the IAEA Statute or by the NPT.1 
Nor did the Director General claim that, even without an Additional 
Protocol in place, the IAEA had the legal authority or mandate to 
assess the question of whether undeclared nuclear materials existed 
in Iran. The Director General’s exhortation to Iran was, rather, that it 
continue to increase confidence regarding the peaceful nature of its 
nuclear program through adoption of an Additional Protocol, which 
would give the IAEA the legal authority to undertake investigations 
and assessments that could increase international confidence in the 
peaceful nature of all nuclear materials on Iran’s territory. This ex-
hortation was, in brief, hortatory, not mandatory.

1.  See Masahiko Asada, The Treaty on the Non Proliferation of Nuclear Weapons 
and the Universalization of the Additional Protocol, 16 J. Conflict & Security L. 3– 34 
(2011).
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In subsequent years, the IAEA Director General’s reports contin-
ued without exception to conclude that all declared safeguardable 
nuclear material in Iran was in exclusively peaceful use. The reports 
also continued to include in their conclusion paragraphs text which 
stressed that further confidence in the peaceful nature of Iran’s 
nuclear program could only be achieved through Iran’s adoption of 
an Additional Protocol agreement with the Agency and to note that 
both the IAEA Board of Governors and the U.N. Security Council had 
requested that Iran do so.2

However, the tone and construction of these concluding para-
graphs changed markedly over the succeeding years, becoming more 
consolidated, terse, and conclusory; such that by the November 16, 
2012, report, the relevant text had been updated to state:

While the Agency continues to verify the non- diversion of de-
clared nuclear material at the nuclear facilities and LOFs declared 
by Iran under its Safeguards Agreement, as Iran is not provid-
ing the necessary cooperation, including by not implementing 
its Additional Protocol, the Agency is unable to provide credible 
assurance about the absence of undeclared nuclear material and 
activities in Iran, and therefore to conclude that all nuclear mate-
rial in Iran is in peaceful activities.

In this and in subsequent reports, this paragraph was accompanied 
by the following footnote:

The Board has confirmed on numerous occasions, since as early 
as 1992, that paragraph 2 of INFCIRC/ 153 (Corr.), which cor-
responds to Article 2 of Iran’s Safeguards Agreement, authorizes 
and requires the Agency to seek to verify both the non- diversion 
of nuclear material from declared activities (i.e. correctness) and 

2. See, e.g., GOV/ 2009/ 35 (June 5, 2009).
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the absence of undeclared nuclear activities in the State (i.e. com-
pleteness) (see, for example, GOV/ OR.864, para. 49).

This evolved statement of conclusions reads much less like a horta-
tory exhortation and much more like an expression of several different 
yet cumulative standards, by reference to which Iran’s compliance with 
its safeguards agreement is being determined by the IAEA. This read-
ing is supported by the attached footnote, which asserts that the IAEA 
is both authorized and required pursuant to an INFCIRC/ 153 compre-
hensive safeguards agreement (CSA) in force, such as that to which 
Iran is a party, to not only assess whether declared nuclear material is 
in peaceful uses within a safeguarded state (i.e., the correctness of a 
state’s declaration) but also to assess whether there are any undeclared 
nuclear materials within the safeguarded state (i.e., the completeness 
of the state’s declaration). By November 2012, therefore, the IAEA’s 
assessment of Iran’s compliance with its existing safeguards agreement 
had been expanded in scope to include three separate criteria:

 1. Whether declared nuclear material in Iran is in exclusively 
peaceful use;

 2. Whether there are undeclared nuclear materials in Iran; and
 3. Whether all nuclear material in Iran is in exclusively 

peaceful use.

Thus, between 2008 and 2012 the question of whether undeclared 
nuclear material existed in Iran had been reconceptualized from an 
original understanding, expressed by Director General ElBaradei, 
that this question was not a required part of the IAEA’s assessment 
of Iran’s compliance with its safeguards agreement, and could only be 
confidently assessed if Iran acceded to the Additional Protocol (which 
it had not done, and was not legally required to do, but could volun-
tarily do); to an understanding, expressed by Director General Yukiya 
Amano, that the IAEA already had all of the legal authority it needed 
to assess this question, on the basis of Iran’s existing CSA, and indeed 
that Iran’s existing CSA required the IAEA to assess this question.
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IAEA Director General reports on Iran continued to express their 
conclusions regarding Iran’s compliance in essentially this same pat-
tern through the remainder of the period of confrontation ending in 
July 2015. And while neither the IAEA Director General nor the IAEA 
Board of Governors has explicitly found Iran to be in noncompliance 
with its safeguards agreement since 2008, the fact that reports to the 
Board of Governors during this period included all three standards 
identified above and consistently stated that the IAEA was unable 
to determine that Iran’s nuclear program meets two of these stan-
dards (standards 2 and 3), Director General reports on Iran’s nuclear 
program since at least the February 18, 2010, report and continuing 
through to July 2015 appeared to communicate that the IAEA was 
withholding its determination that Iran was in full compliance with 
its safeguards agreement.

It will be recalled that in Chapter 4, I  referenced the 2013 
Safeguards Implementation Report and explained the different cate-
gories of assessment standards employed therein, which were linked 
to the type(s) of safeguards agreement(s) in force for individual 
safeguarded states. I noted there that, for a state like Iran with only 
an INFCIRC/ 153 CSA in force, the assessment standard used in the 
report for all states with the sole exception of Iran was the standard of 
whether all declared nuclear materials were in peaceful use within 
the state. For such states with only a CSA in force, this was the end 
of the IAEA’s inquiry into their compliance with their safeguards 
agreement. I further noted that in Iran’s case, the report very clearly 
deviated from this normal standard of assessment and instead ap-
plied to Iran the standard which the report, by its own terms, ex-
plained should only be applied to states that have both a CSA and an 
Additional Protocol in force. As Iran did not throughout the period 
of confrontation have an Additional Protocol in force, I  explained 
that this was an erroneous application of assessment standard by the 
IAEA to Iran and therefore an erroneous conclusion regarding Iran’s 
compliance with its safeguards agreement.

Just to reinforce the validity of my conclusion on this 
matter, I  want to note that it is not only in the 2013 Safeguards 
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Implementation Report that this categorization of states by safe-
guards agreement type, and corresponding application of different 
compliance standards to different states, has been maintained by the 
IAEA. This understanding of applicable standards for determining 
compliance has been explained by the IAEA in other documents as 
well, including in this fact sheet published on the IAEA’s website:

Basically, two sets of measures are carried out in accordance with 
the type of safeguards agreements in force with a State.

One set relates to verifying State reports of declared nuclear 
material and activities. These measures— authorized under NPT- 
type comprehensive safeguards agreements— largely are based 
on nuclear material accountancy, complemented by contain-
ment and surveillance techniques, such as tamper- proof seals 
and cameras that the IAEA installs at facilities.

Another set adds measures to strengthen the IAEA’s in-
spection capabilities. They include those incorporated in what 
is known as an “Additional Protocol”— this is a legal document 
complementing comprehensive safeguards agreements. The 
measures enable the IAEA not only to verify the non- diversion of 
declared nuclear material but also to provide assurances as to the 
absence of undeclared nuclear material and activities in a State.3

Again, these sources demonstrate that since at least February 
18, 2010, through to the conclusion of the JCPOA in July 2015, the 
IAEA applied incorrect standards to its compliance assessment of 
Iran’s nuclear program according to the IAEA’s own consistent recitation 
of those standards. And that the IAEA thereby reached erroneous con-
clusions regarding Iran’s compliance with its safeguards agreement.

So what are we to make of this? What explains this enigmati-
cally exceptional and erroneous treatment of Iran’s case by the IAEA? 
And is there any legally valid reason why the IAEA would not simply 

3. Http:// www.iaea.org/ Publications/ Factsheets/ English/ sg_ overview.html.

http://Http://www.iaea.org/Publications/Factsheets/English/sg_overview.html.
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determine, as it did for all other states with only a CSA in force, that 
Iran’s nuclear program was definitively in compliance with the terms 
of its safeguards agreement because, as in these other cases, the 
IAEA consistently determined that all declared nuclear material in 
Iran was in peaceful use?

I think that there are both legal and political dimensions to the 
answers to these questions. Let us first explore the legal dimension. 
In brief, within the past few years there has been a debate going 
on in nuclear nonproliferation circles regarding the question of the 
proper standards of IAEA investigation and assessment, particularly 
of a state that only has a CSA and not an Additional Protocol in force 
with the IAEA. One group of commentators— among whom the most 
prominent is former longtime IAEA official Laura Rockwood— have 
supported the IAEA’s position that the Agency has the legal author-
ity and responsibility to investigate and assess such states’ nuclear 
programs on the basis of standards including both the correctness 
and completeness of their declaration to the IAEA. I and others, on 
the other hand, have argued that these commentators make improp-
erly revisionist arguments in support of the IAEA’s position and that 
these revisionist arguments are both legally erroneous and harmful 
to the IAEA, in that they damage the IAEA’s credibility as an indepen-
dent, objective, technical monitoring, and verification body.4

In order to understand and evaluate this debate, we will have to 
return to the text of the INFCIRC/ 153 comprehensive safeguards 
agreement, and in particular to Iran’s CSA with the IAEA. It is in the 
terms of this treaty that we must find both Iran’s obligations under 
the CSA, as well as the IAEA’s lawful authority to investigate and 
assess Iran’s compliance with its obligations during the period of 
confrontation.

4. See Pierre Emmanuel Dupont, Compliance with Treaties in the Context of Nuclear 
Non- Proliferation:  Assessing Claims in the Case of Iran, 9 J. Conflict & Security L. 
(2014); Interpretation of Nuclear Safeguards Commitments:  The Role of Subsequent 
Agreements and Practice, in Jonathan Black- Branch and Dieter Fleck eds., Nuclear 
Nonproliferation in International Law, Vol. II, at 36 (2015).
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Before commencing that evaluation, I think it is important to re-
member that the structure of the IAEA’s safeguards treaty system is 
unique and that it poses particular challenges for treaty interpreta-
tion. As I have explained previously, the IAEA existed as an interna-
tional organization prior to the conclusion of the NPT in 1968. The 
NPT in Article III referenced the IAEA and gave it a prominent role 
in the safeguards system envisioned under the treaty, but the IAEA 
and its Statute had already been in existence for more than a decade 
by the time the NPT was concluded and were in fact not originally 
constructed with this role primarily in mind. Nevertheless, since the 
signing of the NPT, the IAEA has fulfilled its role given to it by the 
NPT and has concluded bilateral treaties with all of the Non- Nuclear 
Weapon States (NNWS) parties to the NPT willing to do so. There is 
in fact a complex web of these treaties, ranging from facility-  specific 
safeguards treaties (INFCIRC/ 66), to voluntary offer agreements, to 
INFCIRC/ 153 comprehensive safeguards agreements, to INFCIRC/ 
540 Additional Protocols. Different safeguarded states have different 
combinations of these treaties in force at any given time. This makes 
the task of identifying the legal obligations of safeguarded states, and 
the investigative authority of the IAEA, a very state- specific exercise.

The INFCIRC/ 153 CSA has been established as the standard, 
full- scope safeguards framework. Again, however, it is important to 
understand that while the INFRCIRC/ 153 template itself was negoti-
ated by all IAEA member states and adopted by the IAEA Board of 
Governors, the actual treaties concluded between the IAEA and in-
dividual safeguarded states are in every case bilateral treaties that 
are individually negotiated and brought into force in accordance 
with each respective state’s national constitutional processes. The 
same is true of all Additional Protocol agreements. This gives both a 
multilateral and a bilateral aspect to the provisions included in any 
particular CSA.

All of this means that it can be a challenge to apply the rules on 
treaty interpretation correctly when examining a particular bilateral 
CSA between a state and the IAEA. It is important, therefore, to be 
careful, methodical, and rigorous in conducting interpretive analysis 
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and to hew closely to the rules on treaty interpretation contained in the 
1969 Vienna Convention on Law of Treaties (VCLT) Articles 31 and 32.

Let us now turn to an examination of Iran’s CSA with the IAEA, 
which came into force on May 15, 1974, and which is identified as 
INFCIRC/ 214. Articles I and II of the treaty provide as follows:

Article 1
The Government of Iran undertakes, pursuant to paragraph 1 
of Article III of the Treaty, to accept safeguards, in accordance 
with the terms of this Agreement, on all source or special fission-
able material in all peaceful nuclear activities within its territory, 
under its jurisdiction or carried out under its control anywhere, 
for the exclusive purpose of verifying that such material is not 
diverted to nuclear weapons or other nuclear explosive devices.

Article 2
The Agency shall have the right and the obligation to ensure that 
safeguards will be applied, in accordance with the terms of this 
Agreement, on all source or special fissionable material in all 
peaceful nuclear activities within the territory of Iran, under its 
jurisdiction or carried out under its control anywhere, for the ex-
clusive purpose of verifying that such material is not diverted to 
nuclear weapons or other nuclear explosive devices.

Thus, in Article 1 we find Iran’s basic undertakings in the treaty, 
which include accepting safeguards on all nuclear material within 
its territory in accordance with the terms of the treaty, which as ex-
plained in Chapter 4 includes a range of required declarations to the 
IAEA concerning the location and amounts of nuclear materials and 
the facilities related to those materials.

In Article 2 we find provisions regarding the application of safe-
guards by the IAEA. Article 2 provides that the IAEA is to ensure that 
safeguards will be applied in accordance with the terms of the treaty, 
for the exclusive purpose of verifying that nuclear material is not di-
verted from peaceful to military uses.
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I’d like to make a couple of initial textual observations regard-
ing these two paragraphs. First, I think it is important to see these 
provisions as addressing different, though of course related, subjects. 
Article 1 describes the safeguarded state’s— here Iran’s— obligations 
under the treaty. Article 2 describes the IAEA’s authority and obliga-
tions under the treaty. These are separate subjects, and the obliga-
tions stipulated are addressed to different parties, and there is no 
reason to assume, or to find implicit, that the rights and obligations 
of the two parties are coextensive. Rather, both articles stipulate that 
the rights and obligations of the parties identified within them are 
to be defined “in accordance with the terms of this Agreement.” This 
means that the scope and meaning of the obligations and rights iden-
tified in Articles 1 and 2 of the treaty can only be understood and 
interpreted in accordance with the specific provisions contained in 
the balance of the agreement. This is an important observation and is 
often misunderstood by those who would take Articles 1 and 2 out of 
their context within the treaty and interpret them standing alone.5

In essence, all that these clauses do is make explicit within the treaty 
text what is already a general principle of treaty interpretation stated in 
VCLT Article 31, which is that provisions of a treaty must be interpreted 
in their context within the treaty as a whole, and not in isolation.

The provisions of the treaty that spell out how safeguards are ac-
tually to be applied by Iran and by the IAEA begin in Part II of the 
treaty, the first provision of which is Article 27, which provides: “The 
purpose of this part of the Agreement is to specify the procedures 
to be applied in the implementation of the safeguards provisions of 
Part I.” The articles of Part II of the treaty proceed to specify in detail 
the kinds of nuclear materials and the types of facilities that are sub-
ject to safeguards. It then delineates Iran’s obligations to provide 
the IAEA with regular, comprehensive reports concerning all such 

5.  See, e.g., the contributions of both Andreas Persbo and Christopher Ford to 
the online roundtable debate entitled “Iran and the Bomb: The Legal Standards of the 
IAEA,” at the Bulletin of the Atomic Scientists website, published in November 2012.
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material and facilities, including locations, types and amounts of ma-
terials, and design information concerning facilities.

Next, Part II specifies the procedures by which IAEA inspections 
and other material accountancy efforts regarding safeguarded mate-
rials and facilities are to be carried out. As I noted in Chapter 4, all 
of these matters are further subject to additional operational agree-
ment between the parties in subsidiary arrangements.

The provisions in Part II of the CSA are highly technical and com-
plex, but can be accurately and parsimoniously described as follows. 
Iran is responsible for providing detailed and comprehensive regular 
reports concerning all safeguardable nuclear materials, and related fa-
cilities, within its territory. The IAEA is responsible for examining these 
reports and undertaking inspections and material accountancy efforts, 
including due diligence on the sources of these reports, to verify that 
these reports are accurate. Nowhere in Part II of the treaty is there any 
mention of the IAEA’s authority or responsibility to search for unde-
clared nuclear materials, or undeclared nuclear facilities, in Iran.

There is a special inspections procedure laid out in Articles 73 and 
77 of the CSA. This procedure can be invoked:

If the Agency considers that information made available by the 
State, including explanations from the State and information ob-
tained from routine inspections, is not adequate for the Agency 
to fulfill its responsibilities under the Agreement.

If the IAEA invokes the special inspection procedure, the next 
step is for the Agency to request that it be granted access by the state 
to inspect information or locations which have not been previously 
reported to the IAEA. This is the only procedure in the CSA that even 
potentially includes inspections by the IAEA of locations not identi-
fied in the reports submitted to the IAEA by Iran. It is worth noting 
that the IAEA has never once invoked the special inspections process 
in its dealings with Iran.

Having reviewed the rest of the CSA, let us return now to Articles 
1 and 2, which, as I noted earlier, explicitly state that the obligations 
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and rights identified within them are subject in their scope and mean-
ing to definition according to the terms of the treaty, in their entirety. 
Reading Articles 1 and 2, according to their plain meaning and in their 
context within the treaty, the following interpretation becomes clear.

Iran is to follow all of its specified obligations of reporting and co-
operating with IAEA inspectors delineated in Part II of the treaty. It is 
through this process, and according to these terms, that Iran “accept[s]  
safeguards” on all nuclear material within its territory. For its part, the 
IAEA is to follow the specified procedures for carrying out inspections 
and accounting for nuclear material, as delineated in Part II of the 
treaty. It is through this process, and according to these terms, that 
the IAEA has “the right and the obligation to ensure that safeguards 
will be applied” to all nuclear material on the territory of Iran.

In other words, the IAEA’s right and obligation to apply safe-
guards within Iran are limited to the terms and the procedures de-
lineated in Part II of the treaty. As observed above, these terms and 
procedures provide the IAEA with the authority only to verify the 
correctness of the reports and declarations submitted to it by Iran, 
with the notable exception of the special inspection process, which 
the IAEA has not invoked in Iran’s case. Thus, the IAEA’s rights and 
obligations under the CSA, as provided in Article 2, are limited to 
verifying the correctness of Iran’s declaration to the IAEA, subject 
only to the potential exception of the special inspection process.

According to a plain meaning, context- inclusive interpretive 
analysis, therefore, the IAEA’s lawful authority to investigate and to 
assess Iran’s nuclear program pursuant to the only safeguards treaty 
in effect between the two parties is limited to declared material and 
facilities and does not extend to undeclared material or facilities, 
except through the IAEA’s potential invocation of the special inspec-
tion process laid out in the CSA.6 And again, the IAEA has not in-
voked this special inspection process.

6.  In support of this conclusion, see Pierre- Emmanuel Dupont, Interpretation 
of Nuclear Safeguards Commitments:  The Role of Subsequent Agreements and Practice, 
in Jonathan Black- Branch & Dieter Fleck eds., Nuclear Nonproliferation in 
International Law, Vol. II (2015).
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Having rendered this textual interpretation, according to VCLT 
Article 32 reference may additionally be had to the travaux prepara-
toires of the treaty in order to confirm this interpretation. But again, 
as noted above, this is where things get complicated in the context 
of bilateral safeguards agreements between the IAEA and a safe-
guarded state. The actual travaux preparatoires documents for each 
bilateral treaty, inclusive of Iran’s bilateral CSA with the IAEA, are 
sketchy at best. While some negotiations between the IAEA and the 
safeguarded state in each individual case will have been had, records 
of these negotiations are difficult to find if they exist at all. And most 
of these negotiations will have been on fairly discrete points, because 
the templates for the CSA and the Additional Protocol, respectively, 
are generally followed quite closely for each actual bilateral treaty.

The travaux preparatoires for the CSA and Additional Protocol 
templates, on the other hand, comprise a much richer collection of 
documents. Although again, the general discussion and negotiation 
history of the templates themselves, consisting of views expressed by 
all IAEA states parties, is a bit problematic to take in formal supplan-
tation of the more focused travaux preparatoires of the two parties 
that actually, eventually, signed a CSA or Additional Protocol treaty.

With that word of caution, I do think that there is at least some 
probative value to be found in the general negotiating history of both 
the INFCIRC/ 153 CSA template and the INFCIRC/ 540 Additional 
Protocol template for purposes of confirming the textual interpreta-
tion I have given of Iran’s CSA.

Among the best sources for an accurate and balanced account of 
the negotiating history of the INFCIRC/ 153 CSA template is the offi-
cial history of the first forty years of the IAEA, published by the IAEA 
itself in 1997 and written by longtime IAEA official David Fischer. 
Writing specifically concerning the 1970– 1971 negotiations leading 
up to the adoption of the INFCIRC/ 153 template agreement, Fischer 
writes in this history:

The EURATOM delegations succeeded in sustaining the prin-
ciple, implicit in the NPT, that safeguards should be applied 
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only to nuclear material … and in limiting the access of inspec-
tors, during routine inspections, to previously agreed “strategic 
points”. In simple language, this meant that IAEA inspectors 
would normally— i.e. during routine inspections— verify only 
nuclear material at locations that had been declared by the State 
and would do so by access that would be limited to pre- defined 
strategic points in the plant concerned …

The EURATOM delegations accepted, however, that there 
would be no limit on the IAEA’s access rights if the Board consid-
ered that a “special inspection” was needed, and the State gave its 
agreement, or if the Board decided that a special inspection was 
urgent and essential to verify non- diversion.7

From another volume published by the IAEA itself in 1970, as 
the INFCIRC/ 153 template negotiations were ongoing, and entitled 
The Law and Practices of the International Atomic Energy Agency, we 
find the following passage written by IAEA legal adviser Paul Szasz 
expressing a legal understanding of the IAEA’s safeguards remit:

Even more broadly than the Tlatelolco Treaty, the safeguards 
Under the Non- Proliferation Treaty are to relate to all peace-
ful nuclear activities within the territory of each non- nuclear- 
weapon State, or otherwise “under its jurisdiction, or carried out 
under its control anywhere”. Again the Agency under its present 
system will only be able to control those activities that are re-
ported to it— and thus both unregistered items and those offi-
cially declared to be used for a non- weapon military purpose will 
escape its scrutiny; unlike the Latin American instrument, the 
Non- Proliferation Treaty does not provide for special inspections 
to be carried out on the basis of accusations.8

7. History of the International Atomic Energy Agency: The First Forty 
Years, 256 (1997).

8. Id. at 549.
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Yet another publication by the IAEA, this one a 1998 monograph 
entitled “The Evolution of IAEA Safeguards,” observes the following:

Since most governments were unwilling to give the IAEA a free 
hand to scout for undeclared plants or stocks, the 1970– 1971 
safeguards focused almost exclusively on verifying that there 
was no diversion of nuclear material that the governments con-
cerned had declared and placed under safeguards. The possibility 
that undeclared plants might exist was, of course, recognized by 
the architects of the 1970– 1971 system, but it was tacitly as-
sumed that if such plants were built they would be detected by 
means other than IAEA safeguards. In practice, accounting for 
nuclear material in declared nuclear operations thus became the 
main task of IAEA safeguards.9

From these and other excerpts from authoritative sources of the ne-
gotiating history of the INFCIRC/ 153 template, support can be drawn 
for the textual interpretation I have given above, which is that the IAEA’s 
legal authority under a CSA is limited to investigation and assessment 
of declared nuclear materials and related facilities, with the sole excep-
tion of the special inspections process detailed in the CSA text.

I generally do not like to rely on statements by individual state 
officials from negotiating parties to a treaty when considering the 
treaty’s travaux preparatoires. Such statements are simply too easy to 
cherry- pick in order to provide selective support for one’s interpre-
tive view. However, since the United States is one of the chief state 
supporters of the IAEA’s recent view that it has the general legal 
authority to investigate and assess not only declared but also unde-
clared nuclear materials and facilities within a state with only a CSA 
in force, it does seem fair and perhaps probative to include here the 
following exchange between William Foster, head of the U.S. delega-
tion to the negotiation of the NPT, and Senator Claiborne Pell, from 

9. IAEA, The Evolution of IAEA Safeguards 14 (Vienna: International Atomic 
Energy Agency 1998).
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Foster’s 1968 testimony about the NPT and IAEA safeguards to the 
Senate Foreign Relations Committee:

Senator Pell: “Another question: Will the International Atomic 
Energy Agency inspection be restricted only to the declared 
peaceful nuclear facilities or will they also apply to the un-
declared or clandestine facilities? How will they be sought 
out? …”

Mr. Foster: “The IAEA inspection would only be as to declared. 
If there were undeclared, if they were found, this would be a 
breach of the treaty.”

Senator Pell:  “But under the treaty there is no provision for 
searching out the clandestine?”

Mr. Foster: “No sir.”
Senator Pell: “Just as there is no sanction?”
Mr. Foster: “But there would be great alertness on the part of 

many, including ourselves, on that latter point, Senator.”10

While these materials concerning the travaux preparatoires of the 
INFCIRC/ 153 template are useful in confirming the correctness of 
the textual interpretation I have given, in a sense the travaux prepara-
toires and other official statements concerning the negotiation of the 
INFCIRC/ 540 model Additional Protocol agreement, which occurred 
more than two decades following the adoption of the INFCIRC/ 153 
CSA template, are actually even more useful for understanding the 
correct interpretation of agreements following the INFCIRC/ 153 
template than are documents originating from the time of the nego-
tiation of INFCIRC/ 153 itself. This sounds counterintuitive, I know. 
But recall that in Chapter 4 I  explained that negotiations leading 
to the adoption of the model Additional Protocol agreement began 
shortly after the 1990– 1991 Gulf War and were purposed explicitly 

10.  Testimony of William Foster, Hearings on Nonproliferation Treaty before 
the Committee on Foreign Relations of the Senate, 90th Cong., 2nd Sess., 52 (1968); 
S. Exec. Rep. No. 9, 90th Cong., 2nd Sess., 5 (1968).
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in supplementing the authority that IAEA inspectors were given 
under the original INFCIRC/ 153 CSA template— authority which 
had been seen to be inadequate through the Agency’s experience in 
Iraq. Negotiations on a new Additional Protocol at this time were 
thus directly related to the understanding existing at the time con-
cerning the proper legal scope of the INFCIRC/ 153, and particularly 
its limits— limits that the new Additional Protocol was to expand. In 
a formal treaty interpretation methodology sense, therefore, I think 
it is useful and accurate to view the model Additional Protocol and its 
travaux preparatoires, as representing interpretive aids separately sat-
isfying all three subcategories described in VCLT Article 31(3), which 
states:

There shall be taken into account, together with the context:

 (a) any subsequent agreement between the parties regard-
ing the interpretation of the treaty or the application of 
its provisions;

 (b) any subsequent practice in the application of the treaty 
which establishes the agreement of the parties regarding 
its interpretation;

 (c) any relevant rules of international law applicable in the 
relations between the parties.

The question of how the new Additional Protocol would relate, in a 
legal sense, to the INFCIRC/ 153 CSA framework, and what additional 
powers the Additional Protocol would give to IAEA inspectors, were 
subjects that were debated thoroughly during the mid- 1990s negotia-
tions leading up to the adoption of the Additional Protocol template 
in 1997. Regarding the INFCIRC/ 153 system generally and the even-
tual recognition during this time of the necessity of an Additional 
Protocol to increase the investigative authority of the IAEA, David 
Fischer writes the following in his official history of the IAEA:

It will be recalled that in verifying compliance with compre-
hensive safeguards agreements IAEA inspectors had essentially 
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confined their focus, during routine inspections, to the nuclear 
material at locations that had been declared by the State … The 
IAEA’s inspectors would verify the State’s reports on its stocks of 
nuclear material and changes in those stocks … chiefly by access 
limited to a number of pre- defined strategic points in the plant 
concerned. The 1971 system was thus largely one of auditing the 
State’s nuclear material accounts, and it had worked well in regard 
to locations and nuclear material that had been reported to the 
IAEA. The IAEA’s experience in Iraq and the DPRK had shown, 
however, that it was essential that the Agency should go beyond 
auditing the State’s nuclear accounts. The Agency must be able to 
assure itself that the State’s declarations were also complete— 
that the State had reported all its nuclear material … In 1995, 
the Board authorized the Secretariat to put into effect those ele-
ments of the “Programme 93+2” that did not require additional 
legal authority. In May 1997, the Board approved a protocol, 
to be added to existing comprehensive safeguards agreements, 
which will provide the legal authority for several safeguards mea-
sures that go beyond the existing system, for instance, access by 
the IAEA to more information about a State’s nuclear activities, 
more intensive inspections, including access beyond previously 
agreed “strategic points” in a safeguarded plant, access to any 
installation within the perimeter of a nuclear site, and access to 
plants engaged in nuclear related activities such as those manu-
facturing components of enrichment plants … [t] he Board ap-
proved the protocol on 15 May 1997.11

Similarly, a three- volume review of the negotiating history of 
the model Additional Protocol, published in 2010 by Brookhaven 
National Laboratory, makes the following observation concern-
ing debates held during the negotiations on whether the model 
Additional Protocol in fact provided additional legal authority to 

11. History of the International Atomic Energy Agency: The First Forty 
Years 296– 299 (1997).
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IAEA inspectors, as compared to that which was provided for in the 
INFCIRC/ 153 CSA template:

Although the issue of whether additional legal authority was 
needed for many of the proposed measures for strengthening 
safeguards was fundamental to many of the decisions of the 
Board and Committee 24, it received relatively little debate in 
either forum. Both the Secretariat and the member states either 
wanted new explicit authority or seemed prepared to proceed on 
the basis of an assumption of the need for additional legal au-
thority. This would, thereby, avoid a lengthy and possibly conten-
tious and inconclusive debate as to which measures did and which 
did not require additional legal authority. Although suggestions 
arose that would have permitted States to use different mecha-
nisms for providing the IAEA with the necessary authorities, 
a consensus emerged, and is reflected in the Model Additional 
Protocol, that a single instrument was best. This would achieve 
uniformity and avoid any risk of different interpretations arising.

Although some Board actions during the period from 1991– 
1997 suggest that the Agency might have the legal authority 
to apply protocol measures in states with comprehensive safe-
guards agreements that have not concluded a protocol, the fact 
of the Additional Protocol, itself, suggests otherwise politically, 
if not also legally. As a result, obtaining universal adherence to 
Additional Protocols is the best, perhaps, the only way, to pro-
vide the Agency everywhere with the authorities contained in 
the Model Additional Protocol.12

Hans Blix, who was the Director General of the IAEA from 1981 
to 1997, throughout the entirety of the period of negotiations lead-
ing to the adoption of the model Additional Protocol, has written the 

12.  Michael Rosenthal et al., Review of the Negotiation of the Model Protocol 
Additional to the Agreement(s) between State(s) and the International Atomic Energy 
Agency for the Application of Safeguards, Brookhaven National Laboratory, Volume 
II, pg. 11(BNL-90962-2010).
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following, contrasting the CSA system with that of the Additional 
Protocol system:

Agency inspection was in principle confined to declared nu-
clear material in declared installations. The correctness and 
consistency of declarations could and should be verified by the 
Agency— but not their completeness. The Agency had no access 
to satellite imagery and inspectors could not roam the territory 
of states at random in search of possible clandestine installa-
tions. Through the Security Council mandated inspections in 
Iraq in 1991 these deficiencies were glaringly demonstrated … 
The discovery prompted the agency to embark on a program to 
upgrade and strengthen the safeguards system. It took some 
time. In 1997 the General Conference of the IAEA adopted a 
model Additional Protocol to the existing— insufficient— model 
safeguards agreement. The growing— but slow— acceptance of 
the Additional Protocol is now considerably sharpening the eyes 
and ears of the watchdog.13

13. Hans Blix, Introduction, in Olav Njølstad ed., Nuclear Proliferation and 
International Order. Challenges to the Non- Proliferation Treaty, at 5 
(Abingdon:  Routledge 2011). A  2013 study by the U.S. Government Accountability 
Office explains the matter clearly: “The safeguards program has evolved over the past 
two decades as IAEA has made several efforts to strengthen its effectiveness and ef-
ficiency. Starting in the early 1990s, in response to the 1991 discovery of a clandestine 
nuclear weapons program in Iraq, IAEA made a radical departure from its past prac-
tice of generally verifying only the peaceful use of a country’s declared nuclear mate-
rial at declared facilities; at that time, IAEA expanded its safeguards efforts to detect 
potentially undeclared nuclear activities as well. Specifically, through its Department 
of Safeguards, the agency began exercising its existing authority under safeguards 
agreements with individual countries to obtain additional information about their 
nuclear and nuclear- related activities. However, IAEA recognized that these addi-
tional measures were not adequate. As a result, in 1997 the Board of Governors ap-
proved what it called the ‘Model Additional Protocol’ (Additional Protocol)— which, 
when ratified or otherwise brought into force by a country, requires that country to 
provide the agency with a broader range of information on its nuclear and nuclear- 
related activities. It also gives the agency’s inspectors access to an expanded range of 
declared activities and locations, including buildings at nuclear sites, and locations 
where undeclared activities may be suspected.” Nuclear Nonproliferation: The IAEA Has 
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Similarly, Mohamed ElBaradei, who was the head of the IAEA’s 
Office of Legal Affairs from 1984 to 1993, during the period leading 
up to and immediately following the first Gulf War, before becoming 
the Director General of the IAEA from 1997 to 2009, has written the 
following of the period immediately following the first Gulf War and 
the revelations concerning Iraq’s secret nuclear weapons program:

Back in Vienna, at the IAEA Secretariat, we had begun work on 
the concept of a Model Additional Protocol to make the Agency’s 
in- country verification authority more robust and explicit … 
Finally, on May 13, 1997, the Model Additional Protocol was ad-
opted by the IAEA Board of Governors. It was a breakthrough 
legal instrument that would strengthen the effectiveness of 
the NPT safeguards system. So what had changed? In countries 
that accepted the Additional Protocol, IAEA inspectors had 
more freedom on the ground, with more access to information 
and sites, and could now search more effectively for undeclared 
nuclear material and facilities. In the past, the IAEA could the-
oretically invoke the right to look for undeclared material and 
facilities through a “special inspection” mechanism. But special 
inspections were arduous to invoke and had almost never been 
used. The Additional Protocol enabled greater access as a routine 
matter … For countries that had only a safeguards agreement 
in place, the IAEA was expected to provide assurance that de-
clared nuclear material and facilities had not been diverted for 
non- peaceful purposes. But for those that brought an Additional 
Protocol into force, the IAEA could provide, in addition, the 
equally important assurance about the absence of undeclared 
nuclear material and facilities.14

Made Progress in Implementing Critical Programs but Continues to Face Challenges, May 
2013, 9 (GAO- 13- 139).

14.  Mohamed ElBaradei, The Age of Deception:  Nuclear Diplomacy in 
Treacherous Times 27, 29– 30 (2011).
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Again, the point of looking at these reviews of the travaux prepara-
toires of the model Additional Protocol and other high- level IAEA 
officials’ statements of understanding concerning the differences be-
tween the model Additional Protocol and the INFCIRC/ 153 CSA is to 
shed light upon the proper legal interpretation of the INFCIRC/ 153 
CSA itself, and by extension upon the proper legal interpretation of 
Iran’s CSA with the IAEA.

As these materials make clear, from the inception of the INFCIRC/ 
153 template in 1972, and continuing through the negotiation of 
the INFCIRC/ 540 model Additional Protocol in the mid- 1990s, it 
was generally understood both by states parties and by the IAEA 
itself that the INFCIRC/ 153 CSA system was properly understood as 
granting the IAEA the legal authority to investigate and assess nu-
clear materials and related facilities that were declared to the IAEA by 
a safeguarded state, with the sole exception of the special inspections 
process laid out in the CSA, through which the IAEA could request 
access to undeclared locations. It is further clear from these materials 
that the primary raison d’être of the model Additional Protocol was 
precisely to grant additional legal authority to IAEA inspectors, so 
that they could with increased ability and confidence investigate and 
assess the possibility of the existence of undeclared nuclear materials 
and related facilities within a safeguarded state that had entered into 
an Additional Protocol with the IAEA.

All of these materials, then, related to both the INFCIRC/ 153 and 
INFCIRC/ 540 templates and their negotiating histories, support my 
textual interpretation of Iran’s CSA above. The implications of this 
interpretation of Iran’s CSA with the IAEA are, as stated previously, 
that since at least 2010 the IAEA has been applying incorrect stan-
dards to its compliance assessment of Iran’s nuclear program and 
that the IAEA has thereby reached erroneous conclusions regarding 
Iran’s compliance with its safeguards agreement and has improperly 
withheld its determination that Iran in fact has been and continues 
to be in compliance with its safeguards agreement obligations.

Before proceeding I want to briefly address the concept of evo-
lutive treaty interpretation. This is a term that I  think is often 
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misunderstood. It can be briefly stated as the idea that the meaning 
of treaty terms should be understood to be capable of evolution or 
change over time, in order to continually reflect the intent of the par-
ties to the treaty.15 The concept of evolutive treaty interpretation is 
sometimes misunderstood to constitute a theory or method of treaty 
interpretation separate from, or at least parallel to, the normal rules 
of treaty interpretation contained in the VCLT. It has been suggested 
to me on multiple occasions, as I  have given talks on the subjects 
of this book in different fora, that the theory of evolutive treaty 
interpretation should be taken into account as a theory by which a 
changed meaning— i.e., one which justifies the IAEA’s approach to 
undeclared materials in Iran— may be attached to the terms of Iran’s 
CSA, as compared to that originally intended by its parties, or that 
which can be divined through application of the normal VCLT rules. 
The problem with this argument is that it seeks for a distinction in 
treaty interpretation methodology where there is none.

Evolutive treaty interpretation is best understood not as a sepa-
rate methodology to that contained in VCLT Articles 31 and 32, but 
rather as a description of the end result of the disciplined application 
of those very methods. As Eirik Bjorge has explained:

[I] t could legitimately be interjected, except for the oblique men-
tion in [VCLT] Article 31(4), the general rule of interpretation 
does not mention “intention” at all!

This is true. But the general rule of interpretation fails to 
mention, amongst the means of interpretation, “the intention 
of the parties” for the same reason that a cake recipe would nor-
mally fail to mention, amongst the ingredients, “cake”. Like the 
various ingredients that go into a cake, “all the elements of the 
general rule of interpretation”, as the Tribunal in Rhine Chlorides 

15.  See, e.g., Sondre Torp Helmersen, Evolutive Treaty Interpretation:  Legality, 
Semantics and Distinctions, 6 European J.  Legal Studies 127– 148 (Spring/ 
Summer 2013).
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put it, “provide the basis for establishing the common will and 
intention of the parties” …

On the correct reading of the approach set out in Articles 
31– 33 of the Vienna Convention, the treaty interpreter recon-
structs the meaning of an intention of the parties; the means 
of interpretation are the objective means which guide the treaty 
interpreter to the establishment of what the law of treaties calls 
the intention of the parties.16

As anyone who has ever read VCLT Articles 31 and 32 knows, 
Article 31(3) (a) and (b) are explicitly designed to instruct the inter-
preter to identify and take into account in interpretation the objec-
tive indicia of changing intention on the part of the parties to the 
treaty, i.e., through either their subsequent practice or subsequent 
agreement. The VCLT rules, then, provide a methodology which, 
when applied correctly, give proper place in the treaty interpretation 
exercise to the evolving intentions of the parties. And it is therefore 
improper to consider as a separate exercise, pursuant to a misguided 
understanding of the theory of evolutive treaty interpretation, in-
dicia of the changing intent of parties to a treaty derived from less 
sound sources— for example, evidence of the action of unrepresenta-
tive organs of international organizations.

So, having employed the rules on treaty interpretation found in 
the VCLT to interpret Iran’s CSA, and having applied this interpreta-
tion to the question of the IAEA’s authority to investigate and assess 
undeclared nuclear facilities and materials in Iran, I will now proceed 
to consider and to critique the legal arguments of those commenta-
tors that have attempted to provide legal support for the IAEA’s more 
expansive claims relative to its investigative and assessment author-
ity under a CSA, which it has made in the context of its assessments 
of Iran’s nuclear program. I referred to these arguments previously as 

16.  Introducing the Evolutionary Interpretation of Treaties, EJIL:TALK!, Dec. 15, 
2014. The author here introduces his 2014 monograph on the subject.
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being improperly revisionist in character and as having for their chief 
public apologist former longtime IAEA legal adviser Laura Rockwood.

Rockwood retired from her position as head safeguards legal ad-
viser in the IAEA’s Office of Legal Affairs in 2013, having worked in 
that office since 1985. In that position, she was responsible for all 
legal aspects of the negotiation, interpretation, and implementation 
of IAEA safeguards. In August 2014, Rockwood published an article 
in Arms Control Today in which she reiterated points she had made 
in previous publications and in verbal addresses while still in the 
employ of the IAEA, but with a focus and thorough explication of her 
views on the question of the legal authority of IAEA inspectors under 
the INFCIRC/ 153 CSA framework.17 It seems fair to infer that these 
were also her views when she acted as the head safeguards lawyer 
for the IAEA— the post from which she had retired less than a year 
earlier— and that these views would have been reflected in her legal 
advice to the various organs within the IAEA, including the Director 
General’s office, during her time in that position.

Rockwood’s article provides a robust defense of the idea that IAEA 
inspectors have the legal authority, pursuant to an INFCIRC/ 153 CSA 
alone, to fully investigate and assess the question of whether there 
are undeclared nuclear materials or facilities within a safeguarded 
state. Her argument in the article is explicitly revisionist, in that she 
recognizes explicitly that the view of the law she is expounding runs 
counter to the conventional understanding of the correct interpreta-
tion of the INFCIRC/ 153 CSA held at least up until 1991— almost two 
decades after the INFCIRC/ 153 template was adopted. As she writes:

The state- level concept has its roots in efforts by the IAEA and 
its member states to strengthen safeguards in the aftermath of 
the discovery in 1991 of a clandestine nuclear weapons program 

17.  The IAEA’s State Level Concept and the Law of Unintended Consequences, 44 
Arms Control Today (Sept. 2014). See also George Bunn, Inspection for Clandestine 
Nuclear Activities:  Does the Nuclear Nonproliferation Treaty Provide Legal Authority 
for the International Atomic Energy Agency’s Proposals for Reform?, 57 Nuclear Law 
Bulletin (June 1996).
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in Iraq. This discovery triggered a reassessment of the then- 
conventional, ill- founded belief that the IAEA’s legal authority 
under comprehensive safeguards agreements pursuant to the 
nuclear Nonproliferation Treaty (NPT) was limited to verifying 
nuclear material and facilities declared by the state

She proceeds to argue that this conventional interpretation, which 
had subsisted for nineteen years among both states and IAEA offi-
cials, was in fact mistaken all along and that:

Between 1991 and 1993, the IAEA Board and General Conference 
made a number of decisions reaffirming the agency’s right and 
obligation to ensure that, in a state with a comprehensive safe-
guards agreement, no nuclear material, whether declared or 
undeclared, is diverted to nuclear weapons or other nuclear ex-
plosive devices. In other words, the objective of IAEA inspections 
under such agreements is verification of not just the nondiver-
sion of declared nuclear material (the correctness of state decla-
rations), but also the absence of undeclared nuclear material and 
activities (the completeness of state declarations).

In response to the fairly obvious rebuttal that, if the IAEA in fact 
has the authority to investigate for correctness and completeness 
under a CSA alone, then the adoption by the IAEA of the Additional 
Protocol was purposeless, Rockwood offers the following analysis:

Some states question the need for an additional protocol if the 
IAEA already has the right to verify completeness of a state’s 
declarations under a comprehensive safeguards agreement. The 
answer is straightforward:  the IAEA’s right and obligation to 
verify correctness and completeness derive from the comprehen-
sive safeguards agreement, but in such an agreement, there are 
limited tools for doing so, such as special inspections. An addi-
tional protocol secures for the IAEA broader access to informa-
tion and locations on a more routine, predictable, and reliable 
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basis. This permits the IAEA to detect indications of undeclared 
nuclear material and activities earlier and more effectively than 
it otherwise would.

I have already provided above my own legal analysis of the 
question of the scope of IAEA legal authority under a CSA. Clearly, 
Rockwood and I disagree on this question. In addition to her argu-
ment being explicitly revisionist of the original understanding of the 
interpretation of the CSA, held by both states and the IAEA itself 
for the first almost two decades of CSA treatymaking on the basis 
of the INFCIRC/ 153 template, I would note that she never offers in 
her Arms Control Today article a detailed textual analysis of the CSA 
itself, inclusive of a holistic consideration of its terms, to support her 
interpretation. In my opinion this fact is fatally problematic for her 
analysis and conclusions for a number of reasons.

Firstly and most basically, this means that her method of inter-
pretive analysis does not follow the rules on treaty interpretation 
provided for in VCLT Article 31 and 32. I have attempted above to 
provide an analysis which does closely follow the rules of treaty in-
terpretation in reaching my conclusions and have done so on the pri-
mary basis of a textual analysis of the provisions of the CSA, taken 
in their entirety. I think that this textual analysis is the key to under-
standing the correct interpretation of the treaty.

Secondly, reading through her article, it’s clear that instead of re-
lying on the actual text of the CSA, Rockwood rather relies primarily 
on decisions of the IAEA Board of Governors as interpretive author-
ity for understanding the terms of the CSA. Rockwood’s implicit 
belief that the IAEA Board of Governors in particular has the legal 
authority to unilaterally interpret bilateral treaties to which the IAEA 
itself is only one party (e.g., Iran’s CSA with the IAEA) is, however, 
itself erroneous as a matter of law. As with any international orga-
nization, the international legal personality and legal competences 
of the IAEA are a product of its constituting documents (the IAEA 
Statute), other authorities specifically given to it by states (e.g. CSAs 
and Additional Protocols), and its practice as accepted generally by 
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states.18 There is no provision in either the IAEA Statute or in the 
INFCIRC/ 153 or INFCIRC/ 540 templates that accords to the IAEA 
Board of Governors or to the IAEA General Conference the power 
to authoritatively interpret either the IAEA Statute or bilateral safe-
guards agreements concluded between states and the IAEA. Quite 
the contrary, Article XVII of the IAEA Statute and Article 22 of the 
INFCIRC/ 153 template explicitly provide for outside arbitration or 
adjudication in the event of a dispute concerning the interpretation 
or application of the respective treaties. There is further no general 
principle of international organizational law that would allow for a 
sub- organ of an international organization, like the IAEA Board of 
Governors, to authoritatively interpret either the organization’s 
constitutive instrument, or treaties to which the organization is a 
party. This is particularly true if, as in the case of the IAEA Board of 
Governors, the sub- organ in question comprises only 35 states party 
to the organization, out of a total organizational membership of 162 
states.

The International Court of Justice has, in fact, recently had the 
opportunity to consider this question in the Australia v. Japan Whaling 
case, handed down on March 31, 2014. In this case, Australia argued 
that the court should accord interpretive weight to resolutions of the 
International Whaling Commission, which had asserted a restrictive 
interpretive view of provisions of the 1946 International Convention 
for the Regulation of Whaling. The International Whaling Commission 
(IWC) had been created by the Convention as a supervisory body and 
had been given certain specific roles under the Convention’s terms. 
However, nowhere in those terms was there a grant of power to the 
IWC to authoritatively interpret the Convention. And even though 
the IWC itself comprised one representative from every state party to 
the Convention, nevertheless the Court found no general authority 
in the IWC to interpret the Convention. In fact, the Court concluded 

18.  See Reparation for injuries suffered in the service of the Nations, Advisory 
Opinion, [1949] ICJ Rep 174, ICGJ 232 (ICJ 1949), 11th April 1949, International 
Court of Justice.
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that even resolutions adopted by the IWC on a nonconsensual yet 
supermajority basis were not capable of standing as authoritative in-
terpretations of the Convention. As the Court stated:

[T] he Court is of the view that Australia and New Zealand over-
state the legal significance of the recommendatory resolutions 
and Guidelines on which they rely. First, many IWC resolu-
tions were adopted without the support of all States parties to 
the Convention and, in particular, without the concurrence of 
Japan. Thus, such instruments cannot be regarded as subsequent 
agreement to an interpretation of Article VIII, nor as subsequent 
practice establishing an agreement of the parties regarding the 
interpretation of the treaty within the meaning of [VCLT 31(3)
(a) and (b)].19

If a sub- organ of an international organization which formally 
represents all of the member states of that organization cannot au-
thoritatively interpret the organization’s constitutive instrument 
without consensus, then certainly a sub- organ of an international 
organization representing only 35 out of the total 162 states party to 
the organization cannot authoritatively interpret the organization’s 
constitutive instrument and a fortiori cannot authoritatively inter-
pret bilateral treaties to which the organization is only one of the two 
contracting parties. Rockwood’s reliance on the decisions of the IAEA 
Board of Governors as authoritative sources of treaty interpretation 
for the CSA between the IAEA and Iran appears to be a prime exam-
ple of precisely the sort of misunderstood application of the theory 
of evolutive treaty interpretation that I discussed previously.

Thirdly, Rockwood’s failure to provide a full textual analysis of 
the CSA, I think, gives rise to her argument distinguishing between 
the authority that the CSA gives to IAEA inspectors on the one hand 
and the “tools” that the CSA gives to IAEA inspectors on the other. 

19. Judgement on the merits, Mar. 31, 2014, ¶83.
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A proper textual analysis of the CSA demonstrates that this is a false 
dichotomy that finds no basis in the text of the treaty itself. As I have 
explained through my analysis above, the authority of the IAEA to 
investigate and assess under the CSA is explicitly defined by refer-
ence to the procedures outlined in Part II of the CSA. Hence, the pro-
cedural tools outlined in the CSA are coextensive and codefinitional 
with the IAEA’s authority under the CSA. No distinction between the 
two is warranted according to the text of the treaty.20

Finally, Rockwood’s failure to interpret the CSA on the primary 
basis of the treaty text itself obscures the manifestly absurd and un-
reasonable implications— to reference VCLT Article 32— to which 
her interpretation, if correct, would give rise. Arguing that under the 
CSA alone the IAEA has the authority to investigate and assess the 
question of undeclared material and facilities within a safeguarded 
state would have the following such implications.

First, it would mean that the IAEA would have the authority 
under the CSA alone to demand access to sites not covered in the 
safeguarded state’s declaration, potentially anywhere within the ter-
ritory of the state, inclusive of both civilian and military sites. And 
since the CSA’s terms are silent as to the procedures that would need 
to be followed for these off- declaration inspections, the IAEA would 
assumedly have unlimited discretion in choosing sites, and specific 
areas within them, as well as unlimited discretion in determining 
how many times a site must be visited, and how many times and how 
persons connected with the sites must be interviewed, in order for 
the IAEA to satisfy its suspicions regarding the existence of unde-
clared nuclear material within the state.

Second, it would mean that until the IAEA was satisfied that no 
undeclared nuclear materials or facilities exist within the state— 
i.e., until the state proves the negative— the IAEA would have full 

20.  Pierre- Emmanuel Dupont agrees with my conclusion on this point in his 
chapter Interpretation of Nuclear Safeguards Commitments:  The Role of Subsequent 
Agreements and Practice, in Jonathan Black- Branch & Dieter Fleck eds., Nuclear 
Nonproliferation in International Law, Vol. II, at 36 (2015).
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discretion to withhold its determination that the state is in compli-
ance with its safeguards obligations. No state on earth would agree to 
this kind of carte blanche authority for an international organization 
to inspect both civilian and military sites on its territory at the orga-
nization’s complete discretion, or for the organization to exercise its 
authority in such a subjective and unstandardized manner. This im-
plication of Rockwood’s interpretive argument can only be described 
as a manifestly absurd and unreasonable interpretive result.

Third, Rockwood herself notes another implication of her argu-
ment, i.e., that if indeed the IAEA has the legal authority to inves-
tigate and assess undeclared materials and facilities on the basis of 
a CSA alone, there would have been no need for the adoption of the 
Additional Protocol as a supplement to the CSA. Rockwood at this 
point tries to explain away this implication with her erroneous “au-
thority vs. tools” distinction referenced above. Notwithstanding her 
attempts to demur, however, this is in fact yet another inescapable 
implication of Rockwood’s argument. If all of the legal authority that 
the IAEA needed to investigate both the correctness and complete-
ness of a state’s declaration was already contained within the terms 
of the CSA, there would indeed have been no need or purpose for 
the post- 1991 efforts to negotiate an Additional Protocol, the raison 
d’être of which as we have seen above, and has been explained in many 
travaux preparatoires sources, was to supplement the legal authority 
of IAEA inspectors to search for undeclared material and facilities.

In fact, taking Rockwood’s argument to its logical extension, if the 
IAEA indeed had all of the legal authority it needed in the CSA alone, 
then it follows that when the IAEA does enter into an Additional 
Protocol treaty with a state, it is in fact taking an action diminish-
ing its legal authority. This is because the Additional Protocol text 
does provide for procedural limitations on inspections purposed in 
verifying the absence of undeclared materials and facilities, whereas 
the CSA text does not. So if Rockwood’s interpretation is correct, not 
only would the Additional Protocol be purposeless, it would also, if 
entered into by the IAEA, decrease the IAEA’s authority to investigate 
and assess undeclared nuclear materials and facilities in a state that 



I r a n  I n  V I o L a t I o n  o f  I t s  s a f e G u a r d s  o b L I G a t I o n s  I n  J u L Y  2 0 1 5 ?

173

      

already has a CSA in force with the Agency. Surely this is yet a further 
manifestly absurd and unreasonable interpretive conclusion.21

Finally, returning to the explicitly revisionist nature of Rockwood’s 
analysis, were she to be correct in her analysis, and in light of the 
quotes I have provided above from IAEA Directors General and other 
IAEA officials expressing the conventional understanding of the 
IAEA’s authority under the CSA that Rockwood rejects, one would 
have to conclude that between 1972 and 2009 the IAEA possessed 
legal authorities under the INFCIRC/ 153 CSA that IAEA officials out-
side of the Safeguards Branch of the Office of Legal Affairs, up to 
and including all of the Directors General prior to Director General 
Amano, were unaware of. The manifest absurdity of this proposition 
seems self- evident.

To conclude this section’s analysis, I  return to the questions 
that began it, i.e., why did the IAEA apply incorrect standards to its 

21. In a 2015 book chapter, co- authored with Larry Johnson, Rockwood supple-
ments her arguments in her 2014 Arms Control Today article by inter alia arguing that 
passages in NPT Review Conference Final Documents provide evidence of subsequent 
agreement and subsequent practice in support of her interpretation of the INFCIRC/ 
153 CSA. The problem with this line of argumentation is that while the travaux 
 preparatoires of the INFCIRC/ 153 template may be relevant for purposes of interpre-
tation of a particular state’s CSA with the IAEA, as I have noted above, subsequent 
agreement or practice of all of the parties to the NPT— meaning agreement or practice 
subsequent to the point at which the particular CSA came into force between the state 
and the IAEA— is not relevant to the interpretation of that particular bilateral treaty, 
in this case Iran’s CSA with the IAEA. Only subsequent practice or agreement of the 
parties to the bilateral CSA itself, establishing an agreed interpretation, are relevant 
under VCLT Article 31(3). Iran has on multiple occasions formally expressed its con-
flicting views with those of the IAEA on the interpretation of its CSA. Thus, the two 
parties to the specific bilateral treaty in question in this case (INFCIRC/ 214) have not 
manifest subsequent agreement, or practice demonstrating an agreement, on its in-
terpretation. Pierre- Emmanuel Dupont agrees with my conclusion on this point in 
his chapter Interpretation of Nuclear Safeguards Commitments:  The Role of Subsequent 
Agreements and Practice, in Jonathan Black- Branch & Dieter Fleck eds., Nuclear 
Nonproliferation in International Law, Vol. II, at 32– 33 (2015). See Rockwood 
& Johnson’s chapter in the same volume: Verification of Correctness and Completeness in 
the Implementation of IAEA Safeguards: The Law and Practice, in Jonathan Black- Branch 
& Dieter Fleck eds., Nuclear Nonproliferation in International Law, Vol. II 
(2015).
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assessment of Iran’s nuclear program during the period of confron-
tation ending in July 2015, particularly on the subject of undeclared 
nuclear materials and facilities? And why did the IAEA improperly 
withhold its determination that since 2008 has been in full com-
pliance with its safeguards agreement with the IAEA? I noted that 
there are both legal and political aspects to the answers to these 
questions.

I have attempted to demonstrate in this section that, with regard 
to the legal dimension to these questions, the answer appears to 
be that, particularly since Director General Amano’s assumption of 
office in 2009, IAEA officials have based their assessments and deter-
minations concerning Iran’s safeguard compliance on incorrect un-
derstandings of the scope of the IAEA’s legal authority to investigate 
and assess pursuant to an INFCIRC/ 153 CSA.

II .   PMd

In addition to concerns regarding undeclared nuclear material and fa-
cilities on the territory of Iran, the IAEA also consistently expressed 
concerns in its reports on Iran during the period of confrontation, 
regarding allegations that had been made, and evidences proffered 
in support of them, to the effect that Iran maintained at least some 
elements of a nuclear weapons research and development program 
on its territory in the past. I discussed these concerns, often referred 
to as the possible military dimensions (PMD) issue, in Chapter 1 and 
again in Chapter 3 in the context of my examination of NPT Article 
II. It will be recalled that I  concluded that examination by finding 
that Iran had not violated NPT Article II through any nuclear weap-
onization activity, even taking these contested allegations arguendo 
as correct.

I’d like to turn attention now to the question of whether Iran vio-
lated its safeguards agreement obligations with regard to this issue 
and to the corollary question of on what legal basis the IAEA main-
tained its scrutiny, investigations, and assessments of PMD- related 
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activity inside Iran during the period of confrontation ending with 
the adoption of the JCPOA in July 2015.22

This section is, frankly, going to be a lot shorter than the un-
declared materials section. That’s because there’s really no serious 
controversy about whether issues of nuclear weaponization not in-
cluding nuclear materials are covered by a safeguards agreement with 
the IAEA or whether the IAEA has the legal authority on the basis of 
its Statue and/ or according to the terms of an INFCIRC/ 153 CSA, or 
even an INFCIRC/ 540 Additional Protocol, to investigate and assess 
nuclear weaponization issues not involving nuclear material within 
a safeguarded state. Weaponization- related activities not involving 
nuclear materials are absolutely not covered under safeguards agree-
ments, and the IAEA absolutely does not have the legal authority to 
investigate or to assess this question.

One will look in vain for even the slightest hint that the drafters 
of the IAEA Statute, or the CSA and Additional Protocol templates, 
intended for the IAEA to be a nuclear weapons inspection Agency. 
The IAEA was created to be, and has always been maintained as, a 
nuclear materials accounting Agency. The question of whether the 
IAEA should be looking for and assessing declared or undeclared 
nuclear materials and facilities within a safeguarded state is there-
fore a serious legal question, with colorable legal arguments on both 
sides. But the idea that the IAEA should be in the business of inves-
tigating nuclear weapons programs not involving nuclear material, 
and assessing whether such programs have existed or do currently 
exist within a safeguarded state, has never been seriously argued on 
the basis of the IAEA’s Statute or safeguards agreements. The IAEA 
has neither the legal authority nor, importantly, the independent 
technical resources necessary to conduct such investigations and 
assessments.

22. The IAEA’s consideration of the PMD issue in fact formally came to a close 
with the Board of Governors’ acceptance of the Director General’s December 2, 2015 
final report on the PMD issue (GOV/ 2015/ 68).
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In 1991, the U.N. Security Council in Resolution 687 assigned 
the IAEA the task of uncovering and dismantling Iraq’s clandes-
tine nuclear weapons program. Pursuant to this assignment, the 
IAEA Director General created the IAEA Iraq Action Team, com-
prising nuclear weapons specialists, mostly seconded from member 
states, which carried out that task admirably over the next several 
years. Eventually, the Action Team was renamed as the Iraq Nuclear 
Verification Office within the IAEA, and it has assumed an ongo-
ing monitoring role. But to be clear, the IAEA Iraq Action Team was 
not created on the basis of legal authority the IAEA itself possessed 
under its Statute or any safeguards agreement. It was created, rather, 
at the request of the U.N. Security Council and on the basis of the 
Security Council’s legal authority under the U.N. Charter.

So again, the IAEA simply has no legal authority of its own to 
investigate or to assess nuclear weaponization activities within a 
safeguarded state. Mohamed Shaker, the author of the authoritative 
treaties on the travaux preparatoires of the NPT, has written the fol-
lowing regarding IAEA safeguards:

The verification is restricted to the prevention of diversion of 
nuclear material from peaceful uses to nuclear weapons or other 
nuclear explosive devices. It follows that the NPT safeguards are 
not intended to verify noncompliance with the basic obligations 
in Articles I & II of the NPT relating to non- transfer and non- 
reception of nuclear weapons or other nuclear explosive devices. 
If a nuclear- weapon State were to transfer a nuclear weapon to 
any State Party to the NPT, it would obviously be a violation of 
the Treaty. However, no provisions are provided for in the NPT 
to guard against such a violation. Moreover, the NPT safeguards 
as in INFCIRC/ 153 are not intended to detect hidden nuclear 
weapons or clandestine production of such weapons.23

23.  Mohamed Shaker, The Evolving International Regime of Nuclear Non- 
Proliferation, 321 Recueil des Cours 9– 202, at 60 (2006).
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As with the issue of undeclared nuclear material discussed 
above, in the early years of the crisis concerning Iran’s nuclear 
program, IAEA Director General ElBaradei seemed to correctly 
understand the proper legal scope of the IAEA’s investigative 
role and its limits when it came to investigating allegations of 
weaponization— as well he might, having served as the Head  of 
the IAEA’s Office of Legal Affairs prior to taking the position  
of Director General. In his February 27, 2006, report to the Board 
of Governors concerning Iran’s nuclear program, he made this 
statement on the matter:

The Agency continues to follow up on all information per-
taining to Iran’s nuclear programme and activities. Although 
absent some nexus to nuclear material the Agency’s legal au-
thority to pursue the verification of possible nuclear weapons 
related activity is limited, the Agency has continued to seek 
Iran’s cooperation as a matter of transparency in following 
up on reports related to equipment, materials and activities 
which have applications both in the conventional military 
area and in the civilian sphere as well as in the nuclear mili-
tary area.24

The IAEA’s increased emphasis on the PMD issue, as one re-
garding which the IAEA’s suspicions had to be resolved by Iran to 
the IAEA’s satisfaction, can be dated to Director General Amano’s 
November 8, 2011, report to the Board of Governors, which I dis-
cussed in Chapters 1 and 3.25 In that report and in those following it, 
the IAEA has never formally claimed that Iran is in noncompliance 
with its safeguards agreement on the basis of the IAEA’s unresolved 
PMD questions. Director General’s reports since the November 2011 

24. GOV/ 2006/ 15, para. 52.
25. GOV/ 2011/ 6.
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report, rather, typically include a sentence such as the following from 
the February 24, 2012, report:

The Agency continues to have serious concerns regarding pos-
sible military dimensions to Iran’s nuclear programme, as ex-
plained in GOV/ 2011/ 6.26

Notwithstanding the fact that there has never been a formal de-
termination by the IAEA that Iran was in noncompliance with its safe-
guards agreement due to the IAEA’s concerns regarding the PMD issue, 
the IAEA nevertheless continued from 2011 throughout the remainder 
of the period of confrontation to place a high priority on Iran’s coopera-
tion with the Agency to resolve its concerns in this regard. I will return in 
Chapter 7 to discuss the means through which the PMD issue was even-
tually finally resolved in December 2015. For purposes of the present 
discussion, however, I would like to focus on the legal basis for the IAEA’s 
investigations and assessments during the period of confrontation.

For Iran’s part, the PMD issue was generally at least rhetorically 
dismissed as one that had been created on the basis of forged docu-
ments and false intelligence information given to the IAEA by hostile 
third- party states, as Iran explained in its June 5, 2013, explanatory 
note to the IAEA.27

Taking into account the above- mentioned facts, and that no orig-
inal document exists on the Alleged Studies, and there is no valid 
documentary evidence purporting to show any linkage between 
such fabricated allegations and Iran’s activities … and the fact 
that the former DG has already indicated in his reports in June, 
September and November 2008 that the Agency has no infor-
mation on the actual design or manufacture by Iran of nuclear 
material components for a nuclear weapon or of certain other 

26. GOV/ 2012/ 9.
27. INFCIRC/ 853.
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key components, such as initiators, or on related nuclear physics 
studies; therefore this subject must be closed.28

Since the publication of the November 2011 Director General’s 
report on the PMD issue, one major obstacle to progressing the 
effort of resolving the IAEA’s concerns was the very absence in the 
IAEA Statute, and in Iran’s safeguards agreement, of any provisions 
or standards relating to weaponization activities. It is simply not 
a subject addressed in any IAEA- related legal source. The resultant 
problem for the IAEA in pursuing the route that it decided to take 
in investigating the PMD issue in Iran was that there is no guidance 
to be found in any relevant legal documents concerning the scope or 
subjects of such an investigation; what discretion the IAEA has in 
demanding access to sites or information; and what criteria or stan-
dards the IAEA should use to determine when it should consider its 
concerns resolved. There is therefore little save the IAEA’s own sub-
jective notions of “resolution of concerns” and “satisfactory coopera-
tion,” that it has mentioned in its resolutions concerning the matter, 
that is available to guide Iran or outside observers on the subject of 
what standards the IAEA could or should use in this case, on which to 
base their investigations and assessments.

It is frankly difficult to join a rigorous legal discussion on the 
PMD question because, unlike on the undeclared materials and facil-
ities question, there are to my knowledge no serious defenders of the 
IAEA’s legal authority to investigate and assess nuclear weaponiza-
tion questions not involving nuclear material on the basis of IAEA 
legal documents. I could set up any number of straw- man arguments 
to this effect to attack, but I  don’t see any value in such an exer-
cise. There simply are no serious arguments to be made to justify the 
IAEA’s actions in this regard, by reference to IAEA legal documents.

I think that an understanding of why the IAEA pursued the 
course of prioritizing and formalizing the PMD issue in Iran’s case 
since 2011 will have to be based not upon a legal argument or debate, 

28. Para. 51.
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but rather on a political assessment, which I will give briefly in the 
next section of this chapter.

It will suffice at this point to say that, from a legal perspective, 
the IAEA clearly overstepped the bounds of its legal authority in any 
of its organization- specific legal sources (i.e., the IAEA Statute and 
safeguards agreements) through its engagement in investigations 
and assessment of the PMD issue in the Iran case.29

III .   tHe PoLItIC aL dIMensIon

As a legal summary, then, according to an application of the correct 
legal standards, Iran was in compliance with its safeguards agree-
ment with the IAEA and had not violated its safeguards law obliga-
tions, from 2008 up through the adoption of the JCPOA in July 
2015. Furthermore, the IAEA during this time used incorrect legal 
standards for assessment in the Iran case, both on the question of 
undeclared nuclear materials in Iran and on the question of possi-
ble military dimensions to Iran’s nuclear program. Due to the appli-
cation of these incorrect legal standards, the IAEA during that time 
reached erroneous conclusions regarding Iran’s compliance with its 

29.  It has also, in connection with its PMD investigation particularly, engaged 
in practices of intelligence sharing with third- party states, and reliance upon such in-
telligence in making its safeguards compliance determinations, that has concerned a 
number of states. As I  discussed in Chapter 1, the IAEA’s reliance upon information 
shared with it by national intelligence agencies of states, but not made publicly avail-
able for review and not even submitted to the accused state for its interrogation and 
response, has raised concerns about the propriety of the IAEA’s accepting and basing 
safeguards compliance assessments on such information. The IAEA is certainly not itself 
an intelligence agency and does not have the physical capacity to independently review 
information submitted to it for veracity. And particularly following the intelligence- led 
debacle of the 2003 war in Iraq, the possibility of states sharing fraudulent or simply 
incomplete intelligence information with an international organization, which the orga-
nization cannot independently vet, in order to allow the organization to take prejudicial 
legal action against another state, strikes many, including myself, as a very real concern 
that argues strongly against allowing such organizational practice. See, e.g., Mark Hibbs, 
Intel Inside: Has the IAEA’s Information Become Politicized?, Foreign Pol’y, Dec. 10, 2012.
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safeguards agreement and improperly withheld its determination 
that Iran was in fact in compliance with its safeguards obligations.

The Non- Aligned Movement (NAM), an informal group of 120 
mostly developing states, has noted the IAEA’s departures from 
normal safeguards standards application in its reports on Iran. In a 
2010 statement to the IAEA Board of Governors, the Egyptian am-
bassador, speaking on behalf of the NAM, said the following:

NAM noted with concern the possible implications of the contin-
ued departure from standard verification language in the sum-
mary in the Director General’s report, which stated that “Iran has 
not provided the necessary cooperation to permit the Agency to 
confirm that all nuclear material in Iran is in peaceful activities”, 
and it had sought further clarification from the Agency on that 
matter, given that the Safeguards Implementation Report for 
2009 contained in document GOV/ 2010/ 25 stated that “while the 
Agency was able to conclude for Iran that all declared nuclear mate-
rial remained in peaceful activities, verification of the correctness 
and completeness of Iran’s declarations remained ongoing”. NAM 
regretted that no further clarification had been received to date.30

This recognition by a majority of states that the IAEA has applied 
incorrect legal standards to Iran’s case raises the inevitable question of 
why the IAEA has done this. I have given my opinion as to the legal 
dimension of this question previously. But as I have noted, there is a 
political dimension to the answer to this question as well. I will offer 
my thoughts on this point briefly, as it is not the primary focus of this 
book. But I do think it is important to identify relevant political dynam-
ics in the context of which the law operates and which have an inescap-
able bearing upon how the law is used or misused by interested parties.

It has been widely reported that, just prior to Yukiya Amano’s as-
cendance to the Director Generalship of the IAEA in December 2009, 

30. GOV/ OR.1280, at para. 44.
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in private diplomatic cables subsequently revealed by WikiLeaks, 
U.S.  diplomatic staff in Vienna noted the convergence of Amano’s 
views with those of the United States, including with regard to Iran, 
and U.S. hopes to capitalize on this convergence to influence Amano 
during his tenure as Director General. Quoting from those cables:

Amano reminded [the] ambassador on several occasions that 
he would need to make concessions to the G- 77 [the developing 
countries group], which correctly required him to be fair- minded 
and independent, but that he was solidly in the U.S.  court on 
every key strategic decision, from high- level personnel appoint-
ments to the handling of Iran’s alleged nuclear weapons program. 
More candidly, Amano noted the importance of maintaining a 
certain “constructive ambiguity” about his plans, at least until he 
took over for DG ElBaradei in December …

This meeting, Amano’s first bilateral review since his elec-
tion, illustrates the very high degree of convergence between his 
priorities and our own agenda at the IAEA. The coming transi-
tion period provides a further window for us to shape Amano’s 
thinking before his agenda collides with the IAEA Secretariat 
bureaucracy.31

The apparent correspondence between, on the one hand, this 
identified convergence of views between Director General Amano 
and the United States and, on the other hand, the demonstrably 
harsher language of Director General’s reports on Iran and more ag-
gressive approach to the PMD issue since Amano took the reins of 
the IAEA Secretariat in 2009, is difficult to ignore. It has produced 
a deep suspicion, often voiced by Iranian officials, of political bias 
against Iran within the IAEA leadership.32

31. Julian Borger, Nuclear WikiLeaks: Cables Show Cosy U.S. Relationship with IAEA 
Chief, The Guardian, Nov. 30, 2010.

32. Interview with IAEA Head Yukiya Amano, Der Spiegel, Jan. 11, 2011.
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More systemically, and of longer standing, experts have identi-
fied a significant gap between the expectations placed upon the IAEA 
by governments and the IAEA’s ability, both with regard to its legal 
authority and physical resources, to meet those expectations, par-
ticularly since the first Gulf War of 1990– 1991. Pierre Goldschmidt, 
the former Deputy Director General of the IAEA and head of its 
Department of Safeguards from 1999 to 2005 has described this gap:

There are two main reasons the safeguards system has been 
“manifestly failing.” First, the Department of Safeguards doesn’t 
have the legal authority it needs to fulfill its mandate and to pro-
vide the assurances the international community is expecting. 
Second, the Department lacks the necessary cooperation and 
transparency from Member States of the IAEA …

Under the IAEA Statute, safeguards are “designed to ensure 
that special fissionable and other materials, services, equipment, 
facilities, and information … under [Agency] supervision or con-
trol are not used in such a way as to further any military purpose” 
(Article III.5) To reach that objective, Article XII.A. provides that 
the Agency will have the right and responsibility “to send into 
the territory of the recipient State inspectors … who shall have 
access at all times to all places and data and to any person who 
by reason of his occupation deals with materials, equipment, or 
facilities which are required by this Statute to be safeguarded, as 
necessary … to determine whether there is compliance with the 
undertaking against use in furtherance of any military purpose.”

This excellent and forward looking mandate was agreed more 
than half a century ago. Unfortunately, in practice the commit-
ments accepted by Non- Nuclear- Weapon States (NNWSs) under 
Comprehensive Safeguards agreements (CSA) and even the 
Additional Protocol (AP) are much more limited.33

33. “Looking Beyond Iran and North Korea from Safeguarding the Foundations 
of Nuclear Nonproliferation,” address given to NPEC conference, Nov. 3, 2011.
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Since the discovery of Iraq’s clandestine nuclear weapons program 
in 1991, governments and international civil society have placed 
upon the IAEA an expectation that it play the role of “the United 
Nations nuclear watchdog”— a phrase that is today quite common in 
media references to the Agency. A mistaken impression of the IAEA 
as a general nuclear weapons supervision regime, or a sort of an in-
ternational bureau of investigation for rooting out and dismantling 
secret nuclear weapons programs, has emerged. It is true, as I noted 
previously, that a small team of inspectors organized by the IAEA did 
in fact play such a role in Iraq in the aftermath of the first Gulf War, 
on the assignment of the U.N. Security Council. And perhaps this is 
where the confusion originates.

But as I stressed above, the IAEA Iraq Action Team was in actual-
ity not an IAEA- authorized group at all, but rather simply an IAEA- 
organized group under the authority of the Security Council, acting 
according to the Council’s power under the U.N. Charter. I think that 
this crucial distinction has been lost on many states and that since 
that time states and international civil society have come to expect 
the IAEA to continue on as the international community’s law en-
forcement Agency for all nuclear- weapons- related issues.

The problem with this expectation is that it is completely di-
vorced from the actual legal authority that the IAEA’s member states 
have given to the organization in the IAEA Statute and in the various 
safeguards agreements which states have negotiated and concluded 
with the Agency. As I have explained in this chapter, the IAEA’s au-
thority under these legal sources is actually quite limited and is fo-
cused solely on nuclear materials accountancy. This limitation on the 
legal authority of the IAEA was quite deliberate, as states have always 
been understandably reluctant to grant authority and discretion to 
the IAEA, or to any international organization, to delve too deeply 
into their security infrastructure. The IAEA is simply not the interna-
tional nuclear weapons watchdog that so many think it is, and that 
some states want it to be.

These heightened expectations create immense political pres-
sure for the Agency to be active and aggressive in dealing with cases 
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of suspected clandestine nuclear weapons programs, particularly, 
I think it must be said, when those cases concern states that are oth-
erwise generally perceived by powerful states as being “bad actors.”

For IAEA officials and for state members of the IAEA Board of 
Governors, there are a number of possible ways to respond to this 
gap between expectations and authority. One is to fastidiously stay 
within the Agency’s actual legal authority when conducting safe-
guards inspections and assessments, even in cases in which this path 
might result in the disappointment of some states, including power-
ful states that contribute the lion’s share of the Agency’s budget.

Another option, which could be pursued alongside the first 
option, is to push for states to increase the authority of the IAEA 
yet further, through the conclusion of additional legal sources even 
beyond the 1997 Additional Protocol, in order to close the expecta-
tions/ authority gap.

A third option is to bend to the desires of particularly influ-
ential states, recognizing that states are unlikely to give the IAEA 
significant additional legal authority to close the gap, and attempt 
rather to fulfill the broader expectations placed upon the Agency 
through internal policy evolution, justifying this path through less- 
than- satisfactory legal arguments grounded in the Agency’s existing 
authority.

This is of course a simplistic assessment of the Agency’s options, 
and to be fair I know from researching the history of deliberations 
within the IAEA on these issues that they have been considered seri-
ously and thoroughly and generally in good faith by IAEA officials and 
IAEA member states on many occasions throughout the Agency’s his-
tory, in order to determine the best course for the Agency to follow. 
I  do think, however, that particularly during Amano’s tenure as 
Director General, and as illustrated by the IAEA’s treatment of the 
Iran case, the Agency has in a number of instances unfortunately 
chosen the third option outlined above and has overstepped its legal 
authority to a troubling extent in its safeguards policy and practice, 
in order to please powerful states seeking to use the Agency as a tool 
of their own foreign policy.
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In addition to this long- standing mandate- authority gap, the 
IAEA has also suffered for some time from increasing systemic politi-
cization in its governing organs, and particularly in the Secretariat 
and Board of Governors. This increased politicization can be traced to 
the lead- up to the second Gulf War in 2003 and to the IAEA’s actions 
at the time— for which the IAEA and Director General ElBaradei 
jointly won the Nobel Prize, but which also seriously alienated pow-
erful Western countries that led the charge for war in Iraq. As Mark 
Hibbs explained in a 2012 article:

During the past decade, the world’s global nuclear governance 
has come unhinged. Beginning in 1958 and until the mid- 2000s, 
the members of the International Atomic Energy Agency (IAEA) 
resolved conflicts over nuclear issues on the basis of consensus 
reached at the IAEA’s most important decision- making body, 
its board of governors. About eight years ago this arrangement 
broke down, and the IAEA has become subject to intense politi-
cization, which has eroded its credibility and hindered its effec-
tiveness. In parallel, the big powers on the IAEA board and in 
the UN Security Council cannot agree on a common approach to 
solve important nuclear security issues …

Politicization of the IAEA, its limited authority, and the 
lack of cooperation of major powers deters effective global gov-
ernance in areas of crisis that have a nuclear dimension: North 
Korea, Iran, and South Asia.34

Unfortunately, it appears that the IAEA is currently continu-
ing to move its safeguards policy and practice in a direction that 
is likely only to increase the potential for discriminatory, subjec-
tive, and politicized administration of safeguards through the 

34.  Nuclear Energy 2011:  A  Watershed Year, 68 Bulletin of the Atomic 
Scientists 10– 19 (2012).
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adoption of its “state level concept” safeguards initiative, discussed 
in Chapter 4.35

In summary, the combined systemic phenomena of the gap be-
tween expectations and capacity for the IAEA and the deep politi-
cization of the IAEA’s governing bodies, added to the pro- Western 
views of the current IAEA Director General, have in my view created 
a political environment in the IAEA which is ripe for producing an 
overstepping of the bounds of the IAEA’s legal authority, in order to 
please powerful Western governments by over- aggressively pursuing 
allegations of wrongdoing by Iran.

The implications of these excesses by the IAEA are not confined 
solely to the Iran case, however. The IAEA’s influence in interna-
tional affairs is based upon a perception that it is an independent, 
objective, technical body tasked with supervising states’ compliance 
with their safeguards agreements, which are linked to the Nuclear 
Nonproliferation Treaty. It is for this reason that states and inter-
national organizations, including importantly the U.N. Security 
Council, rely on IAEA assessments of safeguarded states’ nuclear 
programs. To the extent that the IAEA is perceived as having become 
politicized, acting as an agent for powerful states to achieve their na-
tional interests, and using incorrect legal standards in the Agency’s 
safeguards compliance assessments, the IAEA’s support among 
states, particularly in the developing world, will decrease.

35.  See Mark Hibbs, The Plan for IAEA Safeguards, Carnegie Endowment 
for International Peace, Nov. 20, 2012; Daniel H. Joyner, The IAEA State Level 
Safeguards Approach Report, Arms Control Law, Aug. 29, 2013; Daniel H. Joyner, 
Statement by Russian Representative to the IAEA Grigory Berdinnekov, Arms Control 
Law, Oct. 21, 2014.
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C hapter  6

What Were the Implications 
of the actions of the u.n. 

security Council?

To this point I have concluded the following. First, that Iran has not 
violated the provisions of the 1968 Nuclear Nonproliferation Treaty 
(NPT) by its actions with regard to its nuclear program. Second, that 
Iran did violate its obligations contained in its safeguards agreement 
with the International Atomic Energy Agency (IAEA) and was cor-
rectly determined to be in noncompliance in 2003 by the IAEA. This 
violation, and its implications for Iran’s state responsibility, were 
however resolved by 2008. Third, since 2008 Iran has been in full 
compliance with its safeguards agreement with the IAEA, and the 
IAEA has improperly withheld its determination of Iran’s full compli-
ance due to its application of erroneous standards of investigation 
and assessment. All of these conclusions have been based upon my 
legal analysis of the NPT and of IAEA- specific legal sources, i.e., the 
IAEA Statute and Iran’s safeguards agreement with the IAEA.

There is however another source of law that has been argued by 
some, including the IAEA itself, to be a basis on which additional 
safeguards obligations have been imposed upon Iran and through 
which additional legal authorities have been given to the IAEA with 
regard to Iran’s nuclear program. This source is the U.N. Charter, to 
which Iran has been a party since 1945, and specifically the author-
ity that that instrument gives to the U.N. Security Council. In this 
chapter I will consider the question of the implications of the actions 
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of the Security Council for Iran’s legal obligations and the IAEA’s legal 
authority, relative to Iran’s nuclear program during the period of con-
frontation from August 2002 through to the adoption of the Joint 
Comprehensive Plan of Action (JCPOA) in July 2015.

In the IAEA Director General’s report to the Board of Governors 
on May 29, 2015, the Director General made the following statement 
concerning the implications of decisions of the U.N. Security Council 
for the IAEA’s authority regarding Iran:

The Security Council has affirmed that the steps required by the 
Board of Governors in its resolutions are binding on Iran. The 
relevant provisions of the aforementioned Security Council reso-
lutions were adopted under Chapter VII of the United Nations 
Charter and are mandatory, in accordance with the terms of 
those resolutions. The full implementation of Iran’s obligations 
is needed in order to ensure international confidence in the ex-
clusively peaceful nature of its nuclear programme.1

The Director General is making quite a bold claim in this para-
graph, and one which, if correct, could potentially have a significant 
impact upon the legal analysis of Iran’s obligations and the IAEA’s 
legal authority in the context of the dispute over Iran’s nuclear pro-
gram during the period of confrontation. Basically what the Director 
General is claiming here is that the Security Council, under its 
power conferred by the U.N. Charter, made all of the IAEA Board of 
Governors’ otherwise legally nonbinding decisions regarding Iran’s 
nuclear program, taken during the period of confrontation, legally 
binding on Iran. This is a strong claim regarding both the scope of 
Iran’s legal obligations and the derivative legal authority of the IAEA 
to impose legal obligations on Iran, including, for example, the impo-
sition of obligations that go beyond what is required of Iran under its 
safeguards agreement with the IAEA. If the IAEA’s decisions during 

1. GOV/ 2015/ 34.
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this period were indeed made legally binding on Iran through the au-
thority of the Security Council, then this would potentially have a 
significant bearing on an analysis of the correctness of the IAEA’s 
arguments regarding the standards of investigation and assessment 
the IAEA used in evaluating Iran’s safeguards compliance, possibly 
even including the IAEA’s efforts in the context of allegations of pos-
sible military dimensions to Iran’s nuclear program.

And indeed, reading through Director Generals’ reports over 
the past several years, one can see that this understanding by the 
Director General— i.e., that the IAEA’s authority had been enhanced 
by the decisions of the Security Council beyond IAEA- specific legal 
sources— was thoroughly internalized by the IAEA and integrated 
into its reports concerning the legal basis on which it acted in its 
investigations and assessments of Iran’s nuclear program. However, 
this understanding is ultimately erroneous, at least in the general-
ized sense in which the IAEA has propounded it.

I .   seCurIt Y CounCIL deCIsIons on Ir an’s 
nuCLe ar ProGr aM

The paragraph I  excerpted above from the May 29, 2015, IAEA 
Director General’s report on Iran cites specifically in a footnote to 
Security Council Resolution 1929 as the basis for the claim that the 
Security Council made all of the IAEA Board of Governors’ decisions 
regarding Iran during the period of confrontation legally binding. 
However, Resolution 1929 was not the Security Council’s first reso-
lution concerning Iran’s nuclear program. Its first resolution was 
Resolution 1696, adopted on July 31, 2006.

Resolution 1696 was adopted after three years of discussions be-
tween Iran and the IAEA and after a number of diplomatic initiatives 
purposed in resolving the concerns of the IAEA and the West regard-
ing Iran’s nuclear program had failed. In February 2006, the thirty- 
five- member IAEA Board of Governors had referred Iran’s case to 
the Security Council in a split vote, in which five developing nations 
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abstained and three voted against. This split was a rare departure 
from the Board of Governors’ practice, which traditionally was to act 
only by consensus.2

Writing about the adoption of Resolution 1696, Mohamed 
ElBaradei, who was the Director General of the IAEA at the time of 
its adoption, has made the following observations:

It was hard for me to imagine a less sensible, more divisive action 
than Resolution 1696. First, the investigation of Iran’s nuclear 
program had, at that point, been ongoing for nearly four years. 
Waiting three weeks for Iran’s answer, using those weeks to find 
a solution to the suspension question— this would have been an 
eminently reasonable investment of time and energy … Second, 
the resolution was of dubious legality. There was still no proof 
that Iran’s nuclear activity involved a weapons program. It was 
quite a stretch to say that a small laboratory- scale centrifuge cas-
cade constituted “a threat to international trade and security” 
when peaceful uranium enrichment is legal for all states under 
the NPT … In my view, Security Council Resolution 1696 was 
not only counterproductive from a policy perspective, but also 
a misuse of the council’s authority under Chapter VII of the UN 
Charter. It was staggering to compare the difference in treatment 
of North Korea and Iran. North Korea had walked out of the NPT 
and made explicit threats about developing nuclear weapons … 
yet the Americans were ready to join them in direct dialogue … 
By contrast, Iran, which remained under safeguards and party 
to the NPT, was penalized for possibly having future intentions 
to develop nuclear weapons, and the Americans refused to talk to 
them without preconditions.3

2. See Mohamed ElBaradei, The Age of Deception: Nuclear Diplomacy in 
Treacherous Times 193 (2011).

3. Id. at 199, 203.
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Iran itself has consistently denied the legality of the IAEA’s refer-
ral of its case to the Security Council and the legality of the Security 
Council’s subsequent decisions regarding its nuclear program. As it 
stated in its July 23, 2013, communication to the IAEA:

The Islamic Republic of Iran has already made it clear, that based 
on the legal provisions such as those of the Agency’s Statute and 
the Safeguards Agreement, the BOG resolutions against Iran 
are illegal and unjustified. The issue of Iran’s peaceful nuclear 
program has unlawfully been conveyed to the UNSC and the 
Council has taken a wrong approach by adopting the politically- 
motivated, illegal and unjust UNSC resolutions against Iran. 
Therefore any request by the Agency stemming from those reso-
lutions is not legitimate and not acceptable.4

Notwithstanding, the Security Council adopted Resolution 1696 
and in it called upon to Iran to take the steps which the IAEA Board 
of Governors had requested of it to that point, expressed its “deter-
mination to reinforce the authority of the IAEA process,” and de-
manded that Iran suspend all enrichment- related and reprocessing 
activities. I will return to a consideration of this last element of the 
resolution— the demand for Iran to suspend its uranium enrichment 
program— a bit later in this chapter.

It is perhaps necessary at this point to talk about the subject of 
how to properly interpret resolutions of the Security Council. This has 
been a subject addressed in some academic literature, though I think 
it’s fair to say that this is still a subject requiring further development 
in our understanding and practice.5 It is tempting for the interpreter 

4. INFCIRC/ 853, para. 95.
5.  See, e.g., Jochen Abr. Frowein, Unilateral Interpretation of Security Council 

Resolutions— A Threat to Collective Security?, in Volkmar Götz, Peter Selmer, & Rüdiger 
Wolfrum eds., Liber Amicorum Günther Jaenicke— Zum 85. Geburtstag 
(Berlin:  Springer 1998); Michael Wood, The Interpretation of Security Council 
Resolutions, 2 Max Planck Yearbook of United Nations Law 73 (1998); Paul 
Szasz, The Security Council Starts Legislating, 96 Am. J. Int’l L. 901 (2002).
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to simply apply the same rules of interpretation to Security Council 
resolutions that we apply to the interpretation of treaties, as found 
in the Vienna Convention on the Law of Treaties (VCLT), Articles 31 
and 32. And indeed there is undoubtedly some overlap in the ele-
ments of good interpretive practice.

However, as a formal matter, VCLT Articles 31 and 32 cannot 
simply be applied mutatis mutandis to the interpretation of Security 
Council resolutions, which are not treaties but rather the unilateral 
pronouncements of an organ of an international organization. In his 
article on the subject, Michael Wood reaches this same conclusion 
and says that, rather, resolutions of the Security Council must be in-
terpreted in light of an understanding of the legal character of the 
Security Council and its role under the U.N. Charter. He notes that 
the Security Council is “a political organ of limited competence,” and 
one that should not be misunderstood to have the character either 
of a legislature or a judicial body.6 In light of this understanding, he 
cautions:

SCR’s cannot be interpreted as though they were domestic leg-
islation or even necessarily in the same way as treaties. Unlike 
treaties most provisions of SCR’s are not intended to create 
rights and obligations binding on states. Many are operational or 
internal to the United Nations or of a political nature, and they 
often deal with short- term matters.7

Wood’s caution here is important, I  think. I  have written on the 
subject of the Security Council’s authority and its limits extensively 
elsewhere, and I agree with Wood that it is necessary not to allow 
oneself to fall into the too- easy trap of thinking of the Security 
Council as some sort of super legislative or judicial body within the 
international legal system, capable of making legal pronouncements 

6. Michael Wood, The Interpretation of Security Council Resolutions, 2 Max Planck 
Yearbook of United Nations Law 73, 77– 78 (1998).

7. Id. at 81.
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and creating legal obligations with every word adopted under its 
Chapter VII powers.8 This is simply not a correct understanding of 
the legal character of the Security Council and its powers under the 
U.N. Charter.

The Security Council does have broad powers to adopt legally 
binding decisions pursuant to its authority granted by the states 
parties to the U.N. Charter in Articles 25, 39, 40, 41, and 42 of the 
Charter. However, a number of principles should guide our under-
standing of how to interpret Security Council resolutions in order 
to determine inter alia when the Security Council is in fact invoking 
its authority to make binding decisions, creating legal obligations for 
states party to the U.N. Charter.

First, words matter. And the Security Council employs a variety 
of words and phrases in order to express different meanings and in-
tended effects of the provisions of its resolutions. Even within the 
same resolution, the Council will choose leading words— typically 
verbs occurring at the beginning of each operative paragraph— which 
the members of the Council can agree upon to express the Council’s 
will regarding the content of each respective paragraph, or sometimes 
of different sentences within the same paragraph. Some limited em-
pirical work has been done in identifying these different leading 
words and the meaning that they convey concerning the Council’s will 
regarding the content of the paragraphs or sentences they lead.9 Some 
of these leading words include “decides,” “recommends,” “calls upon,” 
“requests,” “demands,” “warns,” and “urges.” Each such leading word 
of course has a unique meaning in a semantic sense, and that mean-
ing must be correctly understood and factored into the interpretive 
exercise in order to determine whether it is the Council’s intention to 

8.  Daniel H. Joyner, International Law and the Proliferation of 
Weapons of Mass Destruction, ch. 4 (2009); The Security Council as a Legal Hegemon, 
43 Geo. J. Int’l L. 225 (2012).

9.  See Justin Gruenberg, An Analysis of United Nations Security Council 
Resolutions: Are All Countries Treated Equally?, 41 Case Western Reserve J. Int’l L. 
469 (2009).
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invoke its authority to make a legally binding decision and to create 
legal obligations in the relevant sentence or paragraph.10

It is important to note in this connection that the text of Article 
25 of the Charter explicitly states that the member states of the 
United Nations agree to accept and carry out the “decisions” of the 
Security Council. This provision is the basis of member states’ obliga-
tion to abide by the resolutions of the Security Council and to accept 
them as legally binding. When interpreting Security Council resolu-
tions, therefore, the term “decision” should be understood to be the 
standard language of expression by the Security Council, signifying 
the Council’s intent to create legally binding obligation.11

Second, in harmony with Michael Wood’s caution not to consider 
Security Council resolutions to presumptively comprise sources of 
legal obligation for states, it is important in fact to maintain exactly 
the opposite presumption, i.e., that state sovereignty and indepen-
dence from legal obligation should be presumed and that only clear, 
explicit, specific, and definitive expressions by the Security Council, 
signifying that it is imposing legal obligations upon a state, should 

10. See, e.g., Paul Szasz, The Security Council Starts Legislating, 96 Am. J. Int’l L. 
901, 902 (2002) (“In recent years, however, the Security Council has increasingly ad-
opted decisions that deal not with any particular conflict or situation but, rather, with 
conflicts in general. Thus, it has addressed the protection of children and civilians, the 
role of women with respect to peace and security, humanitarian questions, and even 
international terrorism. Nevertheless, the operative paragraphs of these resolutions 
that are addressed to states are not formulated in compulsory terms but, for the most 
part, merely ‘call upon’ states or parties to a conflict, or even more weakly just ‘urge’ 
them- terminology that is understood as not implying compulsion. Other provisions 
‘condemn’ certain practices but, again, without requiring states to refrain from them. 
Consequently, these decisions of the Council also cannot be considered as establish-
ing new rules of international law.”) See also Michael Byers, Policing the High Seas: The 
Proliferation Security Initiative, 98 Am. J. Int’l L. 526, 532 (2004); Sydney D. Bailey, 
The Procedure of the U.N. Security Council 204– 205 (1975); Stefan Talmon, The 
Security Council as World Legislature, 99 Am. J. Int’l L. 175, 186 (2005).

11. See the following piece by John Bellinger, who served as the Legal Adviser to 
the U.S. Department of State from 2005 to 2009 and who was intimately involved in 
the negotiation of the wording of Security Council resolutions during that time. The 
New UNSCR on Iran: Does It Bind the United States (and Future Presidents)?, Lawfare, 
July 18, 2015.
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be understood to have this effect. Jochen Frowein has explained this 
presumption previously:

An old rule of interpretation of international treaties, frequently 
invoked before the Vienna Convention on the Law of Treaties, was 
the rule according to which treaties must be interpreted as respect-
ing the sovereignty of States as far as possible. The idea behind 
that rule was that States may not be presumed to have given up 
their sovereign rights in a treaty. The Vienna Convention did not 
include such a rule. In fact, the International Law Commission 
was of the opinion that the starting point must always be the in-
tention of the parties as expressed by the specific language of the 
treaty. This is in line with the nature of a treaty as an instrument 
in which the consensus among the parties has been expressed.

It is quite different with Security Council resolutions, particu-
larly from the point of view of the state against whom enforcement 
measures are being taken. Such a resolution is the legal basis for the 
most severe encroachment upon the sovereignty of a member of 
the United Nations. It is submitted, therefore, that for the interpre-
tation of such a resolution the old rule according to which limita-
tions of sovereignty may not be lightly assumed is fully justified.12

With these principles of interpretation of Security Council resolu-
tions in mind, we can proceed to interpret the Security Council’s reso-
lutions regarding Iran’s nuclear program, beginning with Resolution 
1696. A  careful review of the language employed by the Council in 
the text of Resolution 1696 reveals that by far most of the operative 
paragraphs within the resolution are led by words which should not 
be interpreted to create binding legal obligations for Iran. These lead-
ing words include “calls upon,” “expresses,” “endorses,” “requests,” and 

12. Jochen Abr. Frowein, Unilateral Interpretation of Security Council Resolutions— 
A Threat to Collective Security?, in Volkmar Götz, Peter Selmer, & Rüdiger Wolfrum eds., 
Liber Amicorum Günther Jaenicke— Zum 85. Geburtstag 99 (Berlin: Springer, 1998) (as 
reprinted in Michael Byers, Agreeing to Disagree: Security Council Resolution 1441 and 
Intentional Ambiguity, 10 Global Governance 165– 186 (2004).
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“confirms.” None of these leading words carry with them the manda-
tory meaning necessary to infer an intent on the part of the Security 
Council to create a legal obligation, sufficient to overcome the presump-
tion of sovereign independence of the state of Iran. However, operative 
paragraph 2 of Resolution 1696 states that the Security Council:

Demands, in this context, that Iran shall suspend all enrichment- 
related and reprocessing activities, including research and devel-
opment, to be verified by the IAEA;

A demand, unlike a request or an endorsement, is synonymous 
with a command or an authoritative injunction. The word “demand,” 
therefore, like the word “decision,” likely should be understood to 
express the will of the Security Council to invoke its binding author-
ity under the Charter to impose a new legal obligation on the target 
state— here, of course, Iran— in a manner sufficiently clear to over-
come the presumption of state sovereign independence. Again, I will 
return to the substance of this obligation later.

Having identified these principles of interpretation of Security 
Council resolutions and applied them to the text of Resolution 1696, 
let us now move to consider Security Council Resolution 1929, which 
is as previously noted the specific resolution of the Security Council 
which the IAEA Director General explicitly cited as the basis for the 
IAEA’s understanding that the Security Council made all of the IAEA 
Board of Governors’ decisions regarding Iran during the period of 
confrontation legally binding.

Resolution 1929, adopted on June 9, 2010, was in fact the sixth 
Security Council resolution adopted regarding Iran’s nuclear program.13 
Its second operative paragraph provides as follows that the Council:

Affirms that Iran shall without further delay take the steps  
required by the IAEA Board of Governors in its resolutions 

13.  Previous resolutions include Resolution 1696 (2006), Resolution 1737 
(2006), Resolution 1747 (2007), Resolution 1803 (2008), and Resolution 1835 (2008).
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GOV/ 2006/ 14 and GOV/ 2009/ 82, which are essential to build 
confidence in the exclusively peaceful purpose of its nuclear 
programme, to resolve outstanding questions and to address 
the serious concerns raised by the construction of an enrich-
ment facility at Qom in breach of its obligations to suspend 
all enrichment- related activities, and, in this context, further  
affirms its decision that Iran shall without delay take the steps 
required in paragraph 2 of resolution 1737 (2006);

The word “affirm” means to declare something as a fact or to assert or 
support a principle. It is synonymous with words such as “pronounce” 
and “proclaim.” It is a statement announcing or supporting a fact or 
principle, but it is not a word that conveys the notion of the origi-
nation of a new legal obligation under the authority of the Security 
Council, in the same manner as the words “decide” or “demand” do. 
In fact, there are many examples of the Security Council’s use of the 
word “affirm” in this proclaiming or supporting fashion. In Resolution 
2106, adopted in 2013, the Security Council stated that it:

Affirms that sexual violence, when used or commissioned as a 
method or tactic of war or as a part of a widespread or systematic 
attack against civilian populations, can significantly exacerbate 
and prolong situations of armed conflict and may impede the res-
toration of international peace and security;

In this paragraph, the Council is clearly not creating new legal obliga-
tions. Rather, it is signifying its support for already established facts 
and principles. In Resolution 2189, adopted in 2014, the Security 
Council stated that it:

Affirms its readiness to revisit this resolution in the context of 
the Council’s consideration of the situation in Afghanistan

Again, the Council here is not creating new legal obligations, but 
simply proclaiming its intent as a fact.
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Significantly, the Security Council used similarly nonmandatory 
language in Resolution 1696 when addressing the same subject of 
IAEA decisions, stating that it:

Calls upon Iran without further delay to take the steps required 
by the IAEA Board of Governors in its resolution GOV/ 2006/ 14, 
which are essential to build confidence in the exclusively peace-
ful purpose of its nuclear programme and to resolve outstanding 
questions;

This similarity of nonmandatory language from the beginning of 
its references to IAEA decisions in its resolutions on Iran’s nuclear 
program appears to express the Security Council’s intention to sup-
port the IAEA’s decisions on Iran— or as the Security Council itself 
says in Resolution 1696, to express its “determination the reinforce 
the authority of the IAEA process.” However, the leading words “af-
firms” and “calls upon” do not appear to indicate, in either Resolution 
1696 or 1929, the Council’s intent to create new legal obligations for 
Iran in a manner that is sufficiently clear, explicit, specific, and defin-
itive to overcome the presumption of Iran’s sovereign independence.

Returning to the text of Resolution 1929, in its operative para-
graph 3 it states that the Council:

Reaffirms that Iran shall cooperate fully with the IAEA on all out-
standing issues, particularly those which give rise to concerns 
about the possible military dimensions of the Iranian nuclear 
programme, including by providing access without delay to all 
sites, equipment, persons and documents requested by the 
IAEA, and stresses the importance of ensuring that the IAEA 
have all necessary resources and authority for the fulfilment of 
its work in Iran.

Here again, by the use of the leading word “reaffirms,” the Council 
appears to be expressing its support for the IAEA’s work and deci-
sions on Iran’s nuclear program, specifically as they related to the 
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possible military dimensions (PMD) issue. However, as explained 
above, “reaffirms” should be understood to have the same nonman-
datory meaning as the words “affirms” and “calls upon” and therefore 
should not be understood to create new legal obligations for Iran.

It is worth noting that in Resolution 1737 in operative paragraph 
8, the Security Council states that it:

Decides that Iran shall provide such access and cooperation as 
the IAEA requests to be able to verify the suspension outlined 
in paragraph 2 and to resolve all outstanding issues, as identi-
fied in IAEA reports, and calls upon Iran to ratify promptly the 
Additional Protocol.

Here, the Security Council does use the leading word “decides,” 
which clearly conveys the Council’s intention to create binding legal 
obligations for Iran.14 The Council decides that Iran must provide the 
IAEA the access and cooperation the IAEA has requested, in order 
to verify the suspension of its uranium enrichment program “and 
to resolve all outstanding issues, as identified in IAEA reports.” This 
final clause is the only text in any Security Council resolution on Iran 
that should be read to impose a legally binding obligation on Iran to 
provide access and cooperation to the IAEA in order to resolve the 
IAEA’s concerns regarding undeclared nuclear materials and PMD. 
However, it is a very brief, very broadly, and indeterminately writ-
ten clause, which does not include any specification of a particular 
legal obligation on Iran. Indeed, this clause rather reads as some-
thing of an afterthought to the first clause of the sentence, which 
focuses on the much more clearly and specifically outlined legal ob-
ligation on Iran, imposed in operative paragraph 2, to suspend its 
uranium enrichment activities. For these reasons, the second clause 

14. See, for example, the text of Security Council Resolution 687 (1991), which 
imposed far- reaching and invasive legal obligations on Iraq with regard to its WMD 
programs. In every operative paragraph creating these obligations, the Council used 
the leading word “decides” and never the word “affirms.”
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of operative paragraph 8 seems to be a rather weak basis on which to 
justify the idea that the Security Council made all of the IAEA Board 
of Governors’ decisions regarding Iran during the period of confron-
tation legally binding.

Furthermore, in the final clause of operative paragraph 8 of 
Resolution 1737, the Council returns to nonmandatory language when 
it “calls upon” Iran to ratify the Additional Protocol. The Council uses 
the same language in operative paragraph 5 of Resolution 1929. This 
invitation further undermines the idea that the Council made all of 
the IAEA’s decisions on Iran binding. This is because one of the IAEA’s 
chief demands on Iran has been for it to ratify and bring into force its 
Additional Protocol.15 If this demand by the IAEA for Iran to bring its 
Additional Protocol into force is already legally binding on Iran on the 
basis of the Security Council’s authority, it wouldn’t make any sense 
for the Security Council to additionally call upon or invite Iran to do so.

There are really no other provisions in Resolution 1929, or in any 
of the other resolutions adopted by the Security Council relative to 
Iran’s nuclear program, that provide colorable support for the IAEA’s 
claim that the Security Council made all of the IAEA’s decisions on 
Iran legally binding. As I have explained, the provisions in these reso-
lutions that do reference the IAEA’s decisions and IAEA- specific legal 
sources such as safeguards agreements are all either marked by lead-
ing language that does not manifest the Security Council’s intent to 
create new legal obligations or are too indeterminate to overcome the 
presumption of the sovereign independence of Iran and to form the 
basis for new and additional legal obligations on Iran.

I conclude, therefore, that the IAEA’s claim that its decisions re-
garding Iran have been made legally binding by virtue of Security 
Council resolutions and that therefore Iran is under safeguards obliga-
tions additional to those contained in IAEA- specific legal sources, and 
that furthermore the IAEA has additional legal authorities to those 
contained in IAEA- specific legal sources is simply incorrect and derives 
from a misinterpretation of the Security Council’s relevant resolutions.

15. See GOV/ 2012/ 50, para. 2.
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If the IAEA’s claim were to be deemed correct, it would mean 
that since 2010— i.e., for the five years leading up to the adoption 
of the JCPOA in July 2015— Iran was in essentially the same legal 
position that Iraq was in following the first Gulf War in 1991, when 
the Security Council adopted Resolution 687 giving IAEA inspectors 
carte blanche authority to investigate the whole of Iraq’s territory 
looking for evidence of a nuclear weapons program and requiring 
Iraq’s complete cooperation with the IAEA in its investigations. As 
much as some of Iran’s detractors would like this to have been the 
case, it was not, and it defies logic that it should have been.

Thus, this assessment and dismissal of the IAEA’s claim regard-
ing additional obligations and authority created on the basis of U.N. 
Security Council resolutions leaves unchanged my conclusions in the 
previous chapters concerning Iran’s compliance with its safeguards 
obligations and the authority of the IAEA to investigate and assess 
that compliance.

II .   tHe seCurIt Y CounCIL’s deMand 
tHat Ir an susPend Its ur anIuM 
enrICHMent ProGr aM

In its resolutions on Iran’s nuclear program, the U.N. Security Council 
did unquestionably impose legal obligations on Iran, and on all 
U.N. member states, in a number of non- safeguards- related matters. 
These include mostly trade- related restrictions, including export con-
trols and financial sanctions. As I noted above, one of the most no-
table non- safeguards- related restrictive obligations that the Security 
Council imposed on Iran, specifically in Resolutions 1696 and 1737, 
is the obligation to suspend its uranium enrichment activities.

Before proceeding to consider the substance of this command by 
the Security Council, I do want to stress once again that this com-
mand to cease uranium enrichment has absolutely nothing to do with 
the NPT, or with the IAEA Statute, or with Iran’s safeguards agree-
ment with the IAEA. The U.N. Security Council derives its authority 
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exclusively from the U.N. Charter. The basis for its acting as it did in 
Resolutions 1696 and 1737, under Chapter VII of the U.N. Charter, is 
its authority specifically given in Article 39 of the Charter to:

determine the existence of any threat to the peace, breach of the 
peace, or act of aggression and … decide what measures shall 
be taken in accordance with Articles 41 and 42, to maintain or 
restore international peace and security.

Having acted pursuant to Articles 40 and 41 of the Charter, re-
spectively, in Resolutions 1696 and 1737, the Security Council ap-
parently implicitly exercised its authority in Article 39 to determine 
that Iran’s nuclear program constitutes a “threat to the peace, breach 
of the peace, or act of aggression.” The Council’s determinations in 
Resolutions 1696 and 1737, including the Council’s “demand” (in 
1696) and “decision” (in 1737) that Iran must suspend its uranium 
enrichment program, stem directly and exclusively from the Security 
Council’s exercise of this authority and from the Council’s apparent 
determination that Iran’s suspension of its uranium enrichment pro-
gram is a “measure … to restore international peace and security.”16

I think it is important to stress this line of authority, to make it clear 
that the Security Council in these resolutions was acting completely 
independently of any legal authority or obligation originating in either 
the NPT or any IAEA- specific legal sources. The Security Council was 
not enforcing any obligation of Iran’s found in these nuclear- specific 
sources. Quite the contrary, as I will now attempt to explain.

Since Resolutions 1696 and 1737 were adopted in 2006, Iran has 
not complied with this decision of the Security Council for it to suspend 
its uranium enrichment program. In fact, Iran increased the capacity 
of its uranium enrichment program from around 350 operating centri-
fuges in 2006 to over 9,000 operating centrifuges as of May 2015 on the 

16. This applies specifically to Resolution 1737, which was adopted under Article 
41 of the Charter. Resolution 1696 was adopted under Article 40 of the Charter, and 
thus comprises “provisional measures.”
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eve of the adoption of the JCPOA.17 On a prima facie basis, it can there-
fore be concluded that, at the time of the JCPOA’s adoption, Iran was in 
violation of the Security Council’s decision and the legal obligation that 
it produced, for Iran to cease its uranium enrichment program.

Iran laid out the basis for its decision not to comply with these 
resolutions of the Security Council in a communication to the IAEA 
on December 12, 2011. As it there explained:

Requiring suspension of peaceful nuclear activities … will be 
in contradiction “to establish conditions under which justice and 
respect … can be maintained …” and “principles of justice.” In 
fact, there is not any report by the Agency on the diversion of 
nuclear material and activities or any determination of “threat to 
the peace, breach of the peace, or act of aggression” … due to Iran’s 
nuclear activities, except some vague, baseless and unverified al-
legations in the so called “alleged studies” which can not substan-
tiate as a means to undermine the “inalienable right” of a Member 
State under Article 4 of the NPT … More generally, requiring 
suspension of peaceful nuclear activities will contradict to the 
“right to development,” right to natural resources” and “right 
to self- determination.” Such rights are among the fundamental 
rights of nations and their breach entails international responsi-
bility for those who have violated them.18

The Iranian representative is here referencing specifically Article 
IV of the NPT, which provides in paragraph 1:

Nothing in this Treaty shall be interpreted as affecting the inalien-
able right of all the Parties to the Treaty to develop research, pro-
duction and use of nuclear energy for peaceful purposes without 
discrimination and in conformity with Articles I and II of this Treaty.

17. Alexander Glaser et al., Agreeing on Limits for Iran’s Centrifuge: A Two Stage 
Strategy, Arms Control Today, July/ Aug. 2014.

18. INFCIRC/ 833. Quote from paragraphs F(25)(b)(iii) and F(25)(f).
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The argument that Iran is making in its communication is that the 
decisions of the Security Council which command Iran to suspend 
its uranium enrichment program were invalid, and therefore need 
not have been complied with, because they were in contradiction of 
Iran’s right to peaceful nuclear energy provided for in NPT Article 
IV, as well as of a number of other delineated “fundamental rights of 
 nations.” Is there anything to this argument?

Along with Marco Roscini, I recently co- organized a special issue 
of the Cambridge Journal of International and Comparative Law devoted 
to the very topic of the rights of states in international law. Our in-
terest in this question in fact began in our discussions over the years 
about the meaning and implications of the right to peaceful nuclear 
energy identified in NPT Article IV(1). We observed that, in addition 
to NPT Article IV(1), there are a number of provisions in other posi-
tive international legal sources that identify or assert the existence of 
fundamental rights of states in international law. These include no-
tably the right of self- defense in the U.N. Charter, Article 51, but also 
include the right to self- determination, the right to economic- non- 
coercion, the right of permanent sovereignty over natural resources, 
the right to nonintervention, and a number of others.

We noticed that, notwithstanding the fact that these references to 
rights of states exist in treaties and in resolutions of the U.N. General 
Assembly, there has been very little judicial or scholarly engagement 
with the concept of rights of states in international law. What is their 
legal character? What is their origin? What are their juridical implica-
tions, particularly when they come into conflict with international legal 
obligations, either of the right- holder or of some other international 
actor? We therefore organized the special issue of the journal and in-
vited an excellent group of international legal scholars to investigate this 
topic with us. The results of that project are now in print in the journal.19

This is an extremely complex and involved topic, and one that 
implicates international legal history, theory, and doctrine. I would 

19. Cambridge J. int’l Comp. L., Volume 4(3) (2016).
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invite those interested in a more comprehensive discussion of these 
aspects of the issue to read the various contributors’ papers in the 
journal, where they are thoroughly discussed.

My own individual contribution to the special issue was a paper, 
not surprisingly focusing on the right to peaceful nuclear energy in 
NPT Article IV.20 I will provide a summary of my analysis and conclu-
sions here, but again in order to avoid redundancy I would refer read-
ers to the full paper for a more fulsome analysis.

I argued there that, where a fundamental right of states has been 
asserted through positive legal sources, and where that right has been 
supported by state practice and opinio juris such that it is accepted 
by states as a principle of customary international law, it should be 
understood to comprise an independent rule of international law 
with juridical implications equal to any international legal obliga-
tion. Thus, when the framers of the U.N. Charter in 1945 provided 
in Article 51 that states have an “inherent right” to self- defense, they 
were both recognizing and creating this right as an autonomous rule 
of international law, which was then universalized through its accep-
tance as a rule of customary international law.

Similarly, when the 190 states parties to the 1968 Nuclear 
Nonproliferation Treaty agreed in Article IV(1) that states have an 
“inalienable right” to peaceful nuclear energy, they were both recog-
nizing and creating this right as an autonomous rule of international 
law and intended for this rule to have a legal meaning and implica-
tion at least on par with any obligation created through treaty or cus-
tomary law. As with the right of self- defense, the right to peaceful 
nuclear energy became accepted in parallel customary law and was 
thus universalized as a right of all states.

Furthermore, I argued, once established, a right of states in in-
ternational law creates an obligation of respect for that right in 
other states, and by extension in international organizations. This 
means that other states and international organizations are under an 

20.  Fundamental Rights of States in International Law, and the Right to Peaceful 
Nuclear Energy, 4 (3) Cambridge J. int’l Comp. L. (2016).
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international legal obligation not to act in serious prejudice of funda-
mental states’ rights. The precise contours of this obligation will be 
dictated by the contours of the legal right that has been established. 
In the context of the right to peaceful nuclear energy, since uranium 
enrichment is an essential element of a full indigenous nuclear fuel 
cycle, I concluded that the right to maintain a uranium enrichment 
program is a lesser- included right within the right to peaceful nuclear 
energy.

Thus, since the right to peaceful nuclear energy, as a fundamental 
right of states, creates in third parties an obligation of respect for 
the right and for the right- holder’s exercise of it— i.e., an obligation 
not to act in serious prejudice of that right, or unduly restrict the 
right- holder’s exercise of the right— it follows that there is at least 
a negative obligation in third parties not to unduly restrict, through 
arbitrary or unreasonable means, the access of states to normal, 
lawful markets in civilian nuclear energy materials and technologies, 
including those related to uranium enrichment, through export con-
trols or other means. This conclusion is of particular relevance to the 
Nuclear Suppliers Group (NSG), as this fundamental right of states 
to peaceful nuclear energy could be asserted by developing states to 
create a positive legal obligation for all states, including adherents to 
the NSG’s guidelines, which would prohibit arbitrary or unreasonable 
restrictions on the supply of nuclear materials and technologies for 
peaceful nuclear programs.

Specifically with regard to cases in which the fundamental right 
to peaceful nuclear energy comes into direct conflict with interna-
tional legal obligations, either held by the right- holder itself or by 
some other actor, I focused in my contribution on the case of Iran and 
its refusal to comply with Security Council resolutions commanding 
it to suspend its uranium enrichment program, on the grounds that 
these resolutions are made invalid due to their contradiction with 
Iran’s right to peaceful nuclear energy.

I argued that this case essentially presents a conflict of rules ques-
tion. Iran has in essence claimed that it has a fundamental legal right 
to peaceful nuclear energy, which, for the reasons I explained above, 
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includes the right to uranium enrichment. Iran has therefore argued 
that the Security Council’s command that Iran cease uranium enrich-
ment was unlawful and ultra vires the Security Council’s authority.21 
In contrast, the Security Council’s view is that its decisions are legally 
binding on Iran, due to Iran’s status as a party to the U.N. Charter, 
which so provides in Article 25. Thus, in the Security Council’s view, 
its command that Iran cease uranium enrichment was lawful and was 
controlling over any conflicting right or obligation. Supporters of the 
Security Council’s view on the matter have also cited to Article 103 of 
the Charter to justify its position.22

As an initial analytical step in determining the merit of these 
contrasting arguments, I  first considered the U.N. Charter Article 
103 argument. I noted that Article 103 is often misused and misun-
derstood.23 Article 103 provides:

In the event of a conflict between the obligations of the Members 
of the United Nations under the present Charter and their obli-
gations under any other international agreement, their obliga-
tions under the present Charter shall prevail.

By the plain meaning of its terms, Article 103 applies only to 
circumstances in which a state’s obligations under the U.N. Charter 
come into conflict with its obligations under some other treaty. It is 
a simple conflict of treaty obligations provision that should be read 
narrowly. The issue under immediate consideration, by contrast, is 
a circumstance in which a state’s (i.e., Iran’s) obligations under the 
U.N. Charter have arguably come into conflict with the same state’s 
legal right, not obligation; and furthermore, a right that has been 
established independently in customary international law. Therefore, 

21. Communication from Iran to the IAEA, INFCIRC/ 837 (Mar. 30, 2012).
22. See Ryan Goodman, Iran’s Purported “Right” to Enrich Uranium, and Alleged Bias 

at the New York Times, Just Security, Nov. 19, 2013.
23. See Ryan Goodman, Expert Opinion on Iran’s “Right” to Enrich Uranium in the 

Face of Security Council Resolutions, Just Security, Nov. 20, 2013.
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U.N. Charter Article 103, according to the plain meaning of its terms, 
as well as by reference to its travaux preparatoires, is simply not ap-
plicable to the present matter.24

At essence, then, what we are left with is a conflict between, on 
the one hand, a legal right of a state, which, as I have argued, creates 
an obligation of respect in third parties that is based in customary 
international law and is therefore binding both upon states as well as 
upon the Security Council as an organ of an international organiza-
tion; and on the other hand, a hierarchically equal jus dispositivum 
obligation binding upon the right- holding state (i.e., U.N. Charter 
Article 25).25

In the context of an international organization, such as the U.N. 
Security Council, exercising its authority under a treaty, I argued that 
the obligation created by the fundamental right of states to peaceful 
nuclear energy should be understood to create a corollary obligation 
in the international organization to respect this right and specifically 
not to be arbitrary, unreasonable, or disproportionate in the exercise 
of its treaty powers relative to this right.

This is a very similar conclusion to that which has been argued in 
the context of the obligations of the U.N. Security Council relative to 
international human rights law in the exercise of its treaty powers. 
There is a solid basis in scholarly literature for the proposition that, 
notwithstanding the Security Council is not itself a party to inter-
national human rights treaties, it is nevertheless bound by custom-
ary international law– based obligations of respect for human rights 
when it exercises its treaty- based powers, including its powers under 

24. See Andreas Paulus, Article 103, in Simma et al. eds, The Charter of the 
United Nations: A Commentary, Vol. 2, at 2132– 2133 (2012) (“The wording of Art. 
103 suggests that it only applies to treaties and other agreements, not to customary 
international law. The travaux preparatoires support this view. The drafters refused to 
adopt a formula that explicitly included customary international law and other legal 
sources.”).

25.  A. Reinisch, Developing Human Rights and Humanitarian Law Accountability 
of the Security Council for the Imposition of Economic Sanctions, 95 Am. J. Int’l L. 851 
(2001).



W H a t  W e r e  t H e  I M P L I C a t I o n s  o f  t H e  a C t I o n s ?

211

      

Chapter VII of the Charter.26 I am essentially making the same argu-
ment, only in the context of fundamental rights of states that have 
created similar customary international law– based corollary obliga-
tions in third- party holders of international legal personality.

Such an understanding of obligations upon the Security Council 
and other international organizations, created by fundamental 
rights of states, I argued, would be potentially transformative in the 
authority dynamic as between such international organizations and, 
particularly, developing states. It would provide a justiciable stan-
dard against which to measure such international organizations’ ac-
tions for lawfulness in areas in which states have asserted, and have 
evidenced through state practice and opinio juris their acceptance of, 
the existence of fundamental rights of states, including in areas in 
which such international organizations do not otherwise have legal 
obligations limiting their conduct with respect to these subject areas. 
It would give states a basis on which to potentially challenge actions 
taken by the Security Council as being in violation of its obligation 
of respect for specific rights of states, just as it can be challenged as 
having acted in violation of specific rules of international human 
rights law.

So how would this work in the specific context of Iran’s asserted 
fundamental right to peaceful nuclear energy, inclusive of a right 
to uranium enrichment, versus the Security Council’s command 
through legally binding resolution that Iran cease uranium enrich-
ment? If taken as I have constructed it above, the Security Council 
should be understood to be subject to a customary international law– 
based obligation to respect Iran’s established right, by not acting in 
a manner that is arbitrary, unreasonable, or disproportionate in the 
exercise of its treaty powers relative to the right. The legal standard 
having been established, the question would then become one of ap-
plication of law to facts, ideally conducted by an international judicial 

26.  See, e.g., id.; C. Michaelsen, Human Rights as Limits for the Security 
Council: A Matter of Substantive Law or Defining the Application of Proportionality?, 19 J. 
Conflict & Security L., 451– 469 (2014).
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body of lawful jurisdiction, though in the likely absence of this, by 
the analyst.

What, then, of Iran’s U.N. Charter Article 25 obligation to comply 
with the decisions of the Security Council? It is important to recall 
that Article 25 in fact provides that member states are obligated to 
“accept and carry out the decisions of the Security Council in accor-
dance with the present Charter.” This provision has been interpreted 
by some scholars, myself included, to require member state compli-
ance only with decisions of the Security Council, which are them-
selves in compliance with the provisions and principles of the U.N. 
Charter.27 This interpretation is strengthened by a view of Article 25 
in its context within the U.N. Charter, and in particular by the text of 
Article 24, which immediately precedes it. Article 24 provides:

In discharging these duties the Security Council shall act in ac-
cordance with the Purposes and Principles of the United Nations.

In Article I of the U.N. Charter, one of these purposes is identified as 
follows:

To maintain international peace and security, and to that end: to 
take effective collective measures for the prevention and removal 
of threats to the peace, and for the suppression of acts of ag-
gression or other breaches of the peace, and to bring about by 
peaceful means, and in conformity with the principles of justice and 
international law, adjustment or settlement of international dis-
putes or situations which might lead to a breach of the peace.28

Thus, the obligation on U.N. member states to “accept and carry 
out the decisions of the Security Council” is intrinsically linked to the 

27.  See Daniel Joyner, Non- proliferation Law and the United Nations 
System: Resolution 1540 and the Limits of the Power of the Security Council, 20 Leiden 
J. Int’l L. (2007); Anne Peters, Article 25, in Simma et al. eds, The Charter of the 
United Nations: A Commentary, Vol. 1, at 807– 819 (2012).

28. Emphasis added.
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Security Council itself acting in accordance with the purposes and 
principles of the United Nations, one of the foremost of which is to 
act in accordance with international law. Furthermore, there is, as 
previously noted, an ascendant understanding both by scholars and 
by international judicial bodies that the Security Council’s powers are 
limited not only by the provisions of the U.N. Charter itself but also 
by customary international law.29

There are several different procedurally- related arguments as to 
exactly how it should be understood to occur, but on the basis of the 
foregoing I argued that there is an essential ascendant understanding 
that states parties to the U.N. Charter, and to Article 25 thereof, are 
at legal liberty not to comply with decisions of the Security Council 
that are themselves in disharmony with the Security Council’s legal 
obligations under customary international law.30 I am on record else-
where as being in agreement with this understanding.31 According 
to this understanding, if it were to be determined that the Security 
Council through its decisions violated its obligation to respect Iran’s 
fundamental right to peaceful nuclear energy, Iran would be at legal 
liberty not to comply with the Security Council’s command that it 
cease uranium enrichment.

I will choose at this point in the analysis not to proceed further 
to an actual application of the facts of the Iran case to this legal test. 
I do so because, while I stand by the legal analysis I have given con-
cerning the right of states to peaceful nuclear energy, I also recognize 
that this analysis is based upon a number of theoretically and doc-
trinally underdeveloped understandings that do not currently enjoy 
broad support among international legal scholars. For this reason 
I do not think it particularly constructive to proceed to an analytical 

29. See, e.g., Anne Peters, Article 25, in Simma et al. eds, The Charter of the 
United Nations: A Commentary, Vol. 1, at 819 (2012); Antonios Tzanakopoulos, 
Disobeying the Security Council (2011).

30. See Antonios Tzanakopoulos, Disobeying the Security Council (2011).
31. Daniel Joyner, Non- proliferation Law and the United Nations System: Resolution 

1540 and the Limits of the Power of the Security Council, 20 Leiden J. Int’l L. (2007).



C o n f r o n t a t I o n

214

      

conclusion as to whether the Security Council’s command that Iran 
suspend its uranium enrichment program is indeed invalid, as Iran 
has argued.

What I do hope to have demonstrated through this partial anal-
ysis and discussion, however, is that the concept of fundamental 
rights of states, inclusive of the right to peaceful nuclear energy, de-
serves to be taken more seriously as a doctrinal legal argument than 
it has been to this point both by diplomats and international legal 
scholars. In my opinion, the concept of fundamental rights of states, 
which has itself been pervasive in international legal thinking for 
centuries, lies at the heart of the very modern struggle for the soul of 
the international legal system. Over the past two decades, the rise to 
prominence in role of international organizations as fora not only for 
coordination of state action but also for lawmaking, monitoring, and 
verification of state conduct, and in some cases adjudication of legal 
disputes, has made the international legal system a much different, 
more complex place than it once was for states, which were once the 
only and independent actors within it.32

This modern structure of the international legal system, in which 
the legal obligations of states are often made, monitored, adjudi-
cated, and enforced through international organizations, has taken 
on post- Westphalian aspects of constitutionalism and maturity as a 
legal system that have changed significantly the position of states. 
Indeed, a number of scholars have recently recognized international 
organizations as agents in which a decay in the traditional paradigm 
of state consent in international lawmaking has taken place.33

As the international legal system matures, grows increasingly 
complex, dense, and fragmented, and moves toward a more complete 

32.  See, e.g., Dan Sarooshi, International Organisations and Their 
Exercise of Sovereign Powers (2005).

33.  See Nico Krisch, The Decay of Consent:  International Law in an Age of Global 
Public Goods, 108 Am. J.  Int’l L. 1 (2014); Laurence R. Helfer, Nonconsensual 
International Lawmaking, U. Ill. L. Rev. 71 (2008); Andrew T. Guzman, Against Consent, 
52 Va. J. Int’l L. 747 (2012); Joel P. Trachtman, The Future of International 
Law: Global Government (2013).
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legal system, it would appear to be manifestly sensible and necessary 
for states, and particularly developing and less powerful states, not 
only to have clearly developed understandings of their obligations 
within that legal system but also to have clearly developed under-
standings of their rights within that system, which can potentially be 
used as a shield against excessive encroachment upon their sovereign 
independence by other actors.

The U.N. Security Council in particular is one of the most legally 
influential of these international organizations (or, in its specific 
case, one organ of an international organizations). The Council’s un-
derstanding of its role and powers, and the question of the legal limits 
of those powers under the Charter, is a subject that has been widely 
debated by international legal scholars in recent years.34 In writing 
on this subject, I have previously argued that the Security Council’s 
understanding of its authority under the Charter has changed sig-
nificantly since the end of the Cold War, to encompass not only its 
more traditional executive role in enforcing existing international 
law but also an ascending legislative and adjudicatory role that has 
greatly expanded both the scope and substance of its decisions, and 
has brought its actions into conflict with fundamental principles of 
international law.35

In light of the increased scope of action and self- understanding of 
authority of the U.N. Security Council in particular, all U.N. member 
states would appear to have a strong self- interest in developing and 
clarifying the concept of the fundamental rights of states in interna-
tional law— rights which can be asserted against and which must be 
respected by other actors, including the Security Council. This is es-
pecially true for developing states, which are particularly susceptible 

34. See, e.g., Antonios Tzanakopoulos, Disobeying the Security Council 
(2011); Erika de Wet, The Chapter VII Powers of the United Nations Security 
Council (2004); David Schweigman, The Authority of the Security Council 
Under Chapter VII of the UN Charter (2001).

35. See Daniel H. Joyner, The Security Council as a Legal Hegemon, 43 Geo. J. Int’l 
L. 225 (2012).



C o n f r o n t a t I o n

216

      

to economic and financial sanctions imposed by the Security Council, 
as well as unilaterally by powerful states.

This susceptibility has been significantly amplified in recent de-
cades due to the increased internationalization of markets and inter-
dependence of national economies, a phenomenon often referred to 
as globalization. Globalization has made developing states more vul-
nerable than ever before to both unilateral and collective sanctions 
imposed by, and often coordinated between, powerful states, the 
most powerful of which sit as permanent members on the Security 
Council. For developing states, therefore, there would seem to be a 
particular modern imperative to balance the scales of this phenom-
enon through the development and clarification of fundamental legal 
rights, which in turn create in other states and international organi-
zations an obligation to respect these rights.36

I am of course aware of the considerations which run counter to 
this push for a reinvigoration of the concept of states’ rights. These 
include the concern that if the Security Council were to be deemed 
unable to act in any manner that might be construed to contradict 
some element of a fundamental rights of states, perhaps widely con-
strued, it could lead to the almost complete paralysis of the Council 
and its inability to effectively perform its role given to it under the 
U.N. Charter. I  think, therefore, that this is an area in which more 
work needs to be done in understanding the proper balance between 
states’ rights on the one hand, and international organizations’ nec-
essary discretion to act on the other.

Returning to the immediate focus of this section, i.e., the Security 
Council’s command that Iran suspend its uranium enrichment pro-
gram and Iran’s argument that this command was invalid, I would at 
present conclude the following: The Security Council’s decision that 
Iran must suspend its uranium enrichment program never made 
any sense. Uranium enrichment is an inherently dual use process— 
meaning that it has perfectly valid civilian uses along with potential 

36. See GA Res. 66/ 186 (2011) on unilateral economic measures as a means of 
political and economic coercion against developing countries.
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military uses. NPT Non- Nuclear Weapon States all over the world 
have uranium enrichment programs, many if not most of which are 
far more advanced and of greater capacity than Iran’s— certainly as 
it stood in 2006. Add to this the fact that the NPT does explicitly 
provide in Article IV(1) for an inalienable right for all states to have a 
peaceful nuclear program and the decision of the Security Council to 
command Iran to cease a program which no evidence suggested was 
being used for anything other than civilian purposes, seems to imply 
an ill- considered and politically motivated decision by the Council to 
stop Iran from obtaining capacities that many other states possess 
and maintain without criticism.37

From a legal perspective, it is a highly fraught endeavor to at-
tempt to show that the Security Council has overstepped its broadly 
and vaguely worded Article 39 discretion to determine threats to 
peace and to adopt measures to restore peace. But this particular de-
cision of the Council seems to push the outer limits of that discre-
tion. Add to this the analysis I  have provided concerning the legal 
implications of the peaceful use of nuclear energy as a fundamental 
right of states, and I think it is fair to conclude that the legal validity 
of this command of the Security Council is doubtful.

III .   ConCLusIon

I have concluded in this chapter that the IAEA’s claim that its deci-
sions regarding Iran during the period of confrontation from August 
2002 to July 2015 were made legally binding by virtue of Security 
Council resolutions and that therefore Iran was under safeguards 
obligations additional to those contained in IAEA- specific legal 
sources, and that furthermore the IAEA has additional legal authori-
ties to those contained in IAEA- specific legal sources is incorrect and 

37.  See my book Interpreting the Nuclear Nonproliferation Treaty 
(2011) for a more comprehensive interpretation of the scope and meaning of the 
Article IV(1) right.
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derives from a misinterpretation of the Security Council’s relevant 
resolutions. I have further concluded that, while Iran was at the time 
of the adoption of the JCPOA in July 2015 in prima facie violation 
of the Security Council’s command that it suspend its uranium en-
richment program, the legal validity of this command of the Security 
Council, expressed in Resolutions 1696 and 1737, is doubtful.
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C hapter  7

the Joint Comprehensive Plan 
of action and developments 

since July 2015

Let us now revisit the summary of the legal arguments of the two 
sides to the Iran nuclear dispute, which I  laid out in Chapter 2. In 
light of the legal analysis and conclusions I have provided in the fore-
going chapters, we can now observe that both sides were partially 
correct in their legal arguments made during the period of confronta-
tion between August 2002 and July 2015.

As the West and the International Atomic Energy Agency (IAEA) 
had asserted, Iran was indeed in violation of its safeguards treaty 
obligations in 2003, when it was found to be so by the IAEA. This 
placed a legal burden on Iran to remedy that violation, which it did 
by 2008 through cooperation with the IAEA. Furthermore, while not 
formally a violation of a legal obligation, Iran had also failed to live 
up to its political commitments with regard to its 2009 declaration 
concerning the Fordow facility, as the IAEA had maintained. Finally, 
Iran’s failure to suspend its uranium enrichment program had been 
in prima facie noncompliance with the U.N. Security Council’s com-
mand that it do so— although this last observation must come with 
the caveat that the legal validity of the command itself was dubious.

For its part, Iran had been correct in arguing that it had not at 
any time violated any provision of the Nuclear Nonproliferation 
Treaty (NPT). It had furthermore not violated its safeguards treaty 
obligations subsequent to 2003, with regard either to undeclared 
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nuclear material on its territory or to the declaration of new facili-
ties. Therefore it was indeed, as it had argued, in full compliance with 
its safeguards obligations after 2008 and continuing up through the 
adoption of the Joint Comprehensive Plan of Action (JCPOA) in July 
2015. And it was additionally correct that the IAEA’s determinations 
to the contrary were based upon incorrect understandings both of 
IAEA safeguards law and of the implications of U.N. Security Council 
resolutions.

This, then, was the legal situation on the eve of the adoption of 
the JCPOA. Politically, the diplomatic efforts purposed in finding a 
political settlement to the at times dangerously tense standoff be-
tween Iran and its detractors had proceeded in fits and starts since 
2003 with little real progress having being made until the diplomatic 
breakthrough of the Joint Plan of Action (JPOA) on November 24, 
2013. As I explained at the close of Chapter 1, the JPOA was an ex-
plicitly interim agreement setting the stage for continuing negotia-
tions, potentially leading to a final and comprehensive diplomatic 
resolution. Over the next twenty months, negotiators from Iran, the 
P5+1, and the European Union attempted to reach such a compre-
hensive settlement. Several extensions of tentative deadlines were 
agreed, and marathon negotiating sessions were held, ending with a 
seventeen- day final session at the Palais Coburg in Vienna.

On July 14, 2015, the agreement of the JCPOA was announced 
through a joint statement by E.U. High Representative Federica 
Mogherini and Iranian Foreign Minister Javad Zarif. When it was 
finally made public, the length and detail of the agreement stunned 
many. There had been a hope that the parties would be able to agree 
on a comprehensive diplomatic package of commitments, but few 
believed it realistic that such a diverse group of negotiating parties, 
with such a history of antipathetic relations among them, could pro-
duce an agreement of such scope and depth of detail, even including 
a dispute settlement procedure for the agreement’s implementation. 
The agreed documents consist of 159 total pages of text, including 18 
pages of the JCPOA itself, with a further 141 pages divided among 
5 annexes. On July 20, 2015, the U.N. Security Council adopted 
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Resolution 2231, in which it unanimously endorsed the JCPOA and 
brought into force the measures relating to the Security Council that 
were agreed in the JCPOA.

I .   KeY CoMMItMents In tHe JCPoa

The key commitments in the JCPOA can be described as follows. 
Iran commits in the JCPOA to limit its uranium enrichment activi-
ties and to decrease its existing stockpile of low- enriched uranium 
(LEU). Specifically, Iran agrees to reduce its existing holdings of LEU 
by 98 percent, from 10,000 kg to 300 kg, and to maintain this level of 
LEU holdings for fifteen years. It further agrees that this remaining 
stockpile will be enriched to no more than 3.67 percent purity of the 
U235 isotope. Iran’s excess LEU stockpile is to be sold to a foreign 
buyer in return for natural uranium delivered to Iran. This foreign 
buyer, though not stipulated in the JCPOA, is almost certain to be 
Russia. All remaining uranium oxide in Iran enriched to between 
5 percent and 20 percent will be fabricated into fuel for the Tehran 
Research Reactor.

Iran further commits for ten years to place over two- thirds of 
its operating centrifuges in storage, reducing the number of centri-
fuges operating in the country from around 19,000 down to a total of 
6,104 centrifuges, divided between the Natanz and Fordow facilities. 
However, the 1044 centrifuges at Fordow will only be used for con-
tinuing nuclear research purposes, and not for uranium enrichment.

Specifically with regard to its heavy- water facility at Arak, Iran 
commits to redesign and rebuild the facility in a manner in which 
it will no longer be capable of producing weapons- grade plutonium. 
All spent fuel produced by the Arak reactor will be shipped out of 
Iran for the lifetime of the reactor, and for fifteen years Iran commits 
not to develop spent fuel reprocessing capabilities. All of these com-
mitments regarding the front end of Iran’s nuclear fuel cycle were 
sought by the European Union and the P5+1 in order to reduce Iran’s 
potential “breakout time,” or the estimated time necessary for Iran 
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to produce enough nuclear material for a weapon, should it choose 
to do so.

With regard to safeguards on its nuclear program, Iran commits 
in the JCPOA to provisionally apply the IAEA Additional Protocol, 
with a view to seeking its formal ratification. Iran also agrees to fully 
implement the modified Code 3.1 standard in its subsidiary arrange-
ments relative to its comprehensive safeguards agreement. In ad-
dition to these commitments, Iran also agrees in the JCPOA to yet 
further provisions for enhanced access by the IAEA to sites within 
Iran. These enhanced access provisions are found in Annex I, Section 
Q. Paragraph 75 of Section Q provides that “if the IAEA has concerns 
regarding undeclared nuclear materials or activities, or activities 
inconsistent with the JCPOA, at locations that have not been de-
clared under the comprehensive safeguards agreement of Additional 
Protocol,” the IAEA may request access to such undeclared locations. 
And if the IAEA and Iran are unable to reach an access agreement or 
other explanatory solution satisfactory to the IAEA, the agency can 
submit its access request to a Joint Commission, made up of repre-
sentatives from each of the JCPOA parties, including Iran. Iran then 
commits in Section Q to implement the Joint Commission’s major-
ity decision on the matter. These enhanced access provisions are to 
remain in place for fifteen years. The JCPOA’s enhanced access provi-
sions can be viewed as a supplement to Iran’s obligations under its 
comprehensive safeguards agreement (CSA) and Additional Protocol.

Independently, yet in coordinated parallel with the JCPOA, on 
July 14, 2015, Iran and the IAEA signed a “Roadmap Agreement” 
for the “clarification of past and present outstanding issues regard-
ing Iran’s nuclear programme.” This Roadmap Agreement set out an 
agreed process through which Iran and the IAEA would address the 
agency’s long- standing possible military dimensions (PMD) con-
cerns. It provides that by December 15, 2015, the Director General 
should submit to the Board of Governors a “final assessment on the 
resolution of all past and present outstanding issues, as set out in 
the annex of the 2011 Director General’s report (GOV/ 2011/ 65).” 
This final assessment report on the PMD issue, called for by the 
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Roadmap Agreement, was in fact delivered to the Board of Governors 
on December 2, 2015, as IAEA document GOV/ 2015/ 68 and was ac-
cepted by the Board in a resolution dated December 15, 2015. The 
concluding summary of the Director General’s report stated:

The Agency assesses that a range of activities relevant to the de-
velopment of a nuclear explosive device were conducted in Iran 
prior to the end of 2003 as a coordinated effort, and some activi-
ties took place after 2003. The Agency also assesses that these 
activities did not advance beyond feasibility and scientific stud-
ies, and the acquisition of certain relevant technical competences 
and capabilities. The Agency has no credible indications of ac-
tivities in Iran relevant to the development of a nuclear explosive 
device after 2009.

The Agency has found no credible indications of the diver-
sion of nuclear material in connection with the possible military 
dimensions to Iran’s nuclear programme.

Finally, in Annex I, Section T of the JCPOA, Iran commits to what 
might be described as principles supplementing its obligations under 
Article II of the NPT. As I discussed at length in Chapter 3, the NPT’s 
prohibition on horizontal proliferation of nuclear weapons to Non- 
Nuclear Weapon States (NNWS) parties, is limited to proscribing the 
manufacture or other acquisition of a nuclear explosive device. The 
commitments of Annex I, Section T of the JCPOA go further than 
this and provide that Iran will not engage in a delineated list of ac-
tivities short of the manufacture or other acquisition of a nuclear 
weapon, yet which nevertheless “could contribute to the develop-
ment of a nuclear explosive device.” These activities include, inter 
alia, developing or using computer models to simulate nuclear explo-
sions, developing or using multipoint explosive detonation systems 
suitable for a nuclear explosive device, developing or using explosive 
diagnostic systems, and developing or using explosively driven neu-
tron sources. All of these are precursor capacities necessary for devel-
oping a functioning nuclear warhead.
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While the above described commitments undertaken by Iran in the 
JCPOA are significant and represent serious compromise on the part of 
the Iranian government relative to positions they had taken in previous 
attempts at diplomatic settlement, it should nevertheless be noted that 
most of these commitments are not of permanent duration. In fact, in 
its recitation of the preamble and general provisions, the JCPOA makes 
it clear that the ultimate position of the European Union and the P5+1 
toward Iran’s indigenous nuclear program, including the uranium en-
richment element of that program, will be one of acceptance and nor-
malization. As paragraph iv of the general provisions states:

Successful implementation of this JCPOA will enable Iran to fully 
enjoy its right to nuclear energy for peaceful purposes under the 
relevant articles of the Nuclear Non- proliferation Treaty (NPT) 
in line with its obligations therein, and the Iranian nuclear pro-
gram will be treated in the same manner as that of any other 
non- nuclear- weapon state party to the NPT.

Along with the lifting of economic sanctions, this recognition of 
Iran’s right to maintain a peaceful nuclear energy program, inclusive 
of an indigenous uranium enrichment capacity, was a primary nego-
tiating objective for Iran.

In return for all of Iran’s commitments concerning its nuclear 
program under the JCPOA, the European Union and P5+1 parties 
commit themselves, through a carefully delineated schedule of recip-
rocal concessions, to the comprehensive lifting of all economic sanc-
tions on Iran related to its nuclear program. These include both the 
sanctions imposed multilaterally by the U.N. Security Council since 
2006 and the unilateral sanctions imposed unilaterally by the United 
States and the European Union since that time. As noted previ-
ously, in its Resolution 2231, adopted on July 20, 2015, the Security 
Council endorsed the JCPOA and agreed to the commitments made 
therein relative to its past resolutions.

Annex V of the JCPOA provides that initial sanctions relief, in 
the form of the termination or ceasing of application of the unilateral 
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nuclear sanctions measures imposed by the European Union and 
the United States and the termination of all U.N. Security Council 
nuclear sanctions, is to occur on “Implementation Day,” which is 
stipulated to occur upon the verification by the IAEA of Iran’s ini-
tial completion of its essential commitments. This verification by 
the IAEA, heralding the arrival of Implementation Day, occurred on 
January 16, 2016. On that date, U.S. and E.U. officials confirmed the 
application of their initial sanctions commitments and announced 
their implementation.

Annex V stipulates that the U.N. Security Council’s nuclear sanc-
tions imposed since 2006 are to be terminated as of Implementation 
Day, subject to “re- imposition in the event of significant non- 
performance by Iran of JCPOA commitments …” This clause is 
elaborated upon in the Dispute Resolution Mechanism section of 
the JCPOA in paragraphs 36– 37, as well as in operative paragraphs 
11– 13 of Security Council Resolution 2231, which describe what 
has been referred to as the “snapback” process of the JCPOA. The 
procedure outlined in these paragraphs is quite complex, but the es-
sential gist is that any one of the JCPOA’s parties can complain that 
any other party is not complying with its JCPOA commitments. If 
this occurs, and if no accommodation can be reached to resolve the 
impasse, including through the facility of the Joint Commission, 
the complaining party can notify the Security Council of the alleged 
noncompliance. Paragraph 37 of the JCPOA describes what would 
happen next in such a scenario:

Upon receipt of the notification from the complaining partici-
pant, as described above, including a description of the good- faith 
efforts the participant made to exhaust the dispute resolution 
process specified in this JCPOA, the UN Security Council, in ac-
cordance with its procedures, shall vote on a resolution to con-
tinue the sanctions lifting. If the resolution described above has 
not been adopted within 30  days of the notification, then the 
provisions of the old UN Security Council resolutions would be 
re- imposed, unless the UN Security Council decides otherwise.
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Assuming, however, that the snapback procedure is never trig-
gered, the JCPOA’s Implementation Plan in Annex V provides for the 
final termination of the unilateral nuclear sanctions of the United 
States and the European Union on “Transition Day,” which is set to 
occur on October 18, 2023; and for the final termination of the U.N. 
Security Council’s nuclear sanctions on “UNSCR Termination Day,” 
which is set to occur on October 18, 2025.

II .   Gener aL obserVatIons

Before commencing a more detailed analysis of the JCPOA’s legal 
implications, a couple of preliminary general observations need to 
be made. The first is that the JCPOA is not a treaty, i.e., it is not a 
legally binding agreement among states. It is, rather, an agreement 
among states constituting political commitments only. The text of 
the agreement is quite explicit and unequivocal on this point when 
on page 6, following the preamble and statement of general provi-
sions, it leads its recitation of the commitments of each party with 
the statement: “Iran and the E3/ EU+3 will take the following volun-
tary measures within the timeframe as detailed in this JCPOA and 
its Annexes.” This statement manifests the clear intent of the par-
ties to the agreement that it be understood as legally nonbinding. 
Additional evidence supporting this conclusion can be found in the 
fact that the JCPOA was not signed by representatives of the agree-
ing parties. It was simply announced jointly by the representatives 
of the European Union and Iran. Nor are there any provisions in the 
JCPOA for the agreement to be ratified or to come into force.

The reasons why the parties chose a legally nonbinding format 
for the JCPOA are clear. The subjects addressed in the JCPOA are 
extremely politically sensitive. For this reason there was an under-
standable interest, particularly on the part of the United States and 
Iran, in avoiding the requirement of securing the formal support of 
their respective domestic legislative bodies for the agreement, which 
would have been necessary had the agreement been framed as a 
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legally binding treaty. Furthermore, the ambitious scope and level of 
detail achieved in the JCPOA’s text and the agreement’s creative ap-
proaches to problem solving on what are sure to be a dynamic set of 
issues raised over the course of the JCPOA’s implementation— for 
example, in the creation of the Joint Commission and the sanctions 
snapback procedure— would have almost certainly been impossible 
had the agreement been framed as a treaty. States are typically, and 
predictably, far more conservative and restrictive in their negotia-
tions of treaty text than they are in negotiations of agreements that 
are politically binding only. There is an underlying psychology pres-
ent in the negotiation of a legally nonbinding agreement— however 
weighty the issues concerned are and however serious the parties 
are in their intent to abide by their commitments— that takes into 
abiding account the at least formally available option of noncompli-
ance with the agreement without legal consequence, should neces-
sity so dictate at some future point. This formal possibility, even if 
the parties have no intention of ever availing themselves of it, allows 
them to agree to text that is more detailed in its terms and creative 
in its approach. All of these reasons underlying the choice of form 
for the JCPOA are in harmony with and predictable according to a 
well- established scholarly literature on hard and soft forms of inter-
national agreement.1

Again, however, it must be emphasized that one should not imply 
from the legally nonbinding form of the JCPOA any necessary de-
ficiency in either the seriousness of the parties with regard to the 

1. See Charles Lipson, Why Are Some International Agreements Informal?, 45 Int’l 
Organization 495, 507 (1991); Robert Keohane et al., The Concept of Legalization, 
54 Int’l Organization 401 (2000); Kenneth Abbot & Duncan Snidal, Hard and Soft 
Law in International Governance, 54 Int’l Organization 429 and 440 (2000). See 
generally Arthur Stein, Coordination and Collaboration: Regimes in an Anarchic World, in 
Neorealism and Neoliberalism: The Contemporary Debate (David A. Baldwin 
ed., 1993); Joseph Grieco, Understanding the Problem of Institutional Cooperation, in 
Neorealism and Neoliberalism: The Contemporary Debate (David A. Baldwin 
ed., 1993); Lisa L. Martin, Coercive Cooperation:  Explaining Multilateral 
Economic Sanctions (1993).
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agreement or in the sincerity of the parties’ intention to abide by their 
commitments undertaken therein. The aforementioned scholarly lit-
erature on hard versus soft (i.e., legally binding versus legally nonbind-
ing) international agreements finds no clear correlation between the 
bindingness of an agreement on the one hand and the compliance of 
parties with that agreement on the other.2 The question of when and 
why states comply with their international commitments is immensely 
complex and may include, but is certainly not limited to, the influence 
of this one independent variable. As Charles Lipson has explained:

High costs of self- enforcement and the dangers of opportun-
ism are important obstacles to extralegal agreements. Indeed, 
the costs may be prohibitive if they leave unsolved such basic 
problems as moral hazard and time inconsistency. The same ob-
stacles are inherent features of interstate bargaining and must 
be resolved if agreements are to be concluded and carried out. 
Resolving them depends on the parties’ preference orderings, 
the transparency of their preferences and choices (asymmetrical 
information), and the private institutional mechanisms set up to 
secure their bargains. It has little to do, however, with whether an 
international agreement is considered “legally binding” or not.3

A second preliminary general observation about the JCPOA is 
that the JCPOA did not, in and of itself, change anything about the 
legal situation existing at the time it was agreed. Again, the JCPOA 
itself is a legally nonbinding agreement. However, the JCPOA does 
include commitments undertaken by its parties, which, when im-
plemented by them, will in some cases have legal implications. The 
first of those legal implications, which I will consider in more detail 
below, occurred on Implementation Day: January 16, 2016. On that 

2.  See Martha Finnemore, Norms, Culture and World Politics:  Insights from 
Sociology’s Institutionalism, 50 Int’l Organization 325 (1996); Robert Keohane 
et al., The Concept of Legalization, 54 Int’l Organization 401 (2000).

3.  Charles Lipson, Why Are Some International Agreements Informal?, 45 Int’l 
Organization 495, 507 (1991).
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day, Iran’s provisional application of the IAEA Additional Protocol, 
and its acceptance of the modified Code 3.1 version of its compre-
hensive safeguards agreement subsidiary arrangements, came into 
effect. Also on that day, economic sanctions and other restrictions 
contained in U.N. Security Council resolutions and in the domes-
tic law of the United States and the European Union terminated 
or ceased application. Thus to be clear, between July 14, 2015, and 
January 16, 2016, the JCPOA had no legal effects or implications 
for its parties.

It could be said that the Roadmap Agreement, concluded between 
Iran and the IAEA on July 14, 2015, in connection with but formally in-
dependent from the JCPOA, produced something of a legal effect in the 
sense that it led to the submission by the IAEA Director General to the 
Board of Governors of a final assessment of the PMD issue on December 
2, 2015, and the acceptance of this report by the Board in a resolution 
dated December 15, 2015. In that resolution, the Board of Governors 
agreed that the PMD issue would no longer be on the Board’s agenda, 
effectively ending the IAEA’s active consideration of the PMD issue.4

III .   More on safeGuards, PMd, MIssILes, 
and sanCtIons

Having made these initial observations, I  will proceed to consider 
in more detail a few elements of the JCPOA, the IAEA Roadmap 
Agreement, and Security Council Resolution 2231 that have particu-
lar legal or normative implications.

A.  Safeguards

As of Implementation Day— January 16, 2016— Iran has agreed 
to accept modified Code 3.1 within its comprehensive safeguards 

4. GOV/ 2015/ 72.
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agreement subsidiary arrangements. I  covered Code 3.1 at length 
in Chapter 4. Again, modified Code 3.1 stipulates that preliminary 
design information on new nuclear facilities must be reported to 
the IAEA “[a] s soon as the decision to construct or to authorize con-
struction has been taken, whichever is earlier.” Significantly more 
importantly, as of Implementation Day Iran has also agreed to pro-
visionally apply its Additional Protocol agreement with the IAEA. It 
will be recalled that Iran signed an Additional Protocol agreement 
with the IAEA in 2003, though it never ratified the treaty, and thus 
Iran’s Additional Protocol agreement never formally came into 
force. However, Iran did voluntarily implement the provisions of the 
Additional Protocol from 2003 until 2006.

In the JCPOA, Iran agrees to provisionally apply its Additional 
Protocol agreement, effective on Implementation Day, “pending its 
ratification by the Majlis (Parliament).” Later in Annex V, as part 
of the commitments scheduled for “Transition Day,” which will 
occur on October 18, 2023, Iran commits to “[s] eek, consistent with 
the Constitutional roles of the President and Parliament, ratifica-
tion of the Additional Protocol.” So the JCPOA envisions a period 
of approximately eight years of Iran’s provisional application of 
the Additional Protocol, at which time Iran will seek its formal 
ratification.

The fact that Iran commits in the JCPOA only to provisionally 
apply the Additional Protocol has been criticized by some in the West 
as a weak commitment, because it means that Iran will not be legally 
bound to apply the Additional Protocol and could at any time cease 
its provisional application of the treaty. It is important to understand 
what the provisional application of treaties entails in order to evalu-
ate this criticism. Article 25 of the Vienna Convention on the Law 
of Treaties addresses the subject of provisional application of trea-
ties but gives little detail about related process or about the meaning 
and legal implications of provisional application. The jurisprudence 
of international tribunals and the work of scholars have provided 
substantial fleshing out of the principle of provisional application, 
and the subject is currently on the agenda of the International Law 
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Commission, with Special Rapporteur Juan Manuel Gómez- Robledo 
having produced three reports as of this writing.5

Article 17 of the INFCIRC/ 540 Additional Protocol template pro-
vides that a safeguarded state “may, at any date before this Protocol 
enters into force, declare that it will apply this Protocol provisionally.” 
Thus, the treaty comes into provisional application at the time of the 
state’s unilateral declaration to that effect. It is correct that, once 
in provisional application, the safeguarded state may at any time, 
through unilateral declaration, terminate the provisional applica-
tion of the treaty. This termination has the same legal consequences 
as the termination of a treaty in force, including the cessation of all 
treaty obligations going forward for the state. So to this extent, the 
critique of the JCPOA’s commitment for Iran only to provisionally 
apply the Additional Protocol is correct— Iran can indeed unilaterally 
terminate the provisional application of the Additional Protocol at 
any time through unilateral declaration and by so doing withdraw 
from any obligation under the treaty going forward.

However, it is not correct to equate this ability to unilaterally le-
gally terminate the provisional application of the Additional Protocol 
with a lack of legal effect of the Additional Protocol during the time 
of its provisional application. For the duration of the provisional ap-
plication of the Additional Protocol, Iran will be legally bound by all 
of the provisions of the Additional Protocol and subject to the same 
regime of state responsibility and treaty law implication in the case of 
a breach of any provision thereof as it would be were the Additional 
Protocol actually in force during that time. Thus, during the period 
of provisional application, the terms of the Additional Protocol will, 
along with the terms of Iran’s comprehensive safeguards agreement, 
together constitute Iran’s safeguards obligations under international 

5.  See, e.g., Anneliese Quast Mertsch, Provisionally Applied Treaties: 
Their Binding Force and Legal Nature (2012); Denise Mathy, Article 25, in The 
Vienna Conventions on the Law of Treaties:  A  Commentary, Vol. I (Olivier 
Corten & Pierre Klein eds., 2011); Ulrich Klaus, The Yukos Case under the Energy Charter 
Treaty and the Provisional Application of International Treaties, in Policy Papers on 
Transnational Economic Law, No. 11 (Halle, Martin- Luther- University 2005).
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law. And the IAEA will have the legal authority to investigate and to 
assess Iran’s actions with regard to its nuclear program, according to 
the terms of both the CSA and the Additional Protocol.

It may be queried why Iran negotiated for a commitment in the 
JCPOA only to provisionally apply the Additional Protocol, with a view 
to seeking its ratification after Transition Day. The answer is likely to 
be found in Iran’s desire to maintain some leverage itself during the 
phased implementation schedule articulated in Annex V.  It will be 
recalled that the economic sanctions imposed on Iran by the Security 
Council are to be initially terminated on Implementation Day, but that 
subsequent to that point they may be reimposed through the snap-
back procedure discussed previously, up until UNSCR Termination 
Day, which is scheduled to occur roughly ten years later. This condi-
tionality attached to the permanent lifting of sanctions was no doubt 
sought by Western states parties in order to incentivize continued 
compliance by Iran with its commitments throughout the full term 
of the JCPOA’s schedule. One may speculate that Iran desired some 
reciprocal leverage to incentivize Western states to keep the full mea-
sure of their commitments under the JCPOA, in the form of a simi-
larly central commitment the implementation of which would be at 
least partially within Iran’s discretion.

As discussed in Chapter 4, the Additional Protocol supplements 
a safeguarded state’s comprehensive safeguards agreement by re-
quiring the state to produce a more expansive declaration regarding 
nuclear- fuel- cycle activity being carried out within its territory and 
by providing for the IAEA to have “complementary access” to that 
which it has under the CSA. Specifically, the Additional Protocol 
gives the IAEA the right of access “on a selective basis in order to 
assure the absence of undeclared nuclear material” to “any place” on 
the site of a declared facility, and not only to agreed strategic points, 
as under the CSA. It further provides for IAEA access to all sites on 
which information has been provided by the state regarding research 
and development activities on nuclear- fuel- cycle- related technolo-
gies, in order “to resolve a question relating to the correctness and 
completeness of the information provided.” It also provides for IAEA 
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access to “any location specified by the Agency” in order to carry out 
“location- specific environmental monitoring.” This provision enables 
IAEA inspectors to nominate undeclared locations at which they 
would like to take soil, water, and air samples in order to detect the 
presence of nuclear materials and thus potentially produce evidence 
of undeclared nuclear activities. These access supplements to the CSA 
significantly increase the IAEA’s ability to verify not only the correct-
ness but also the completeness of state declarations and allow for 
increased confidence in the determinations of the IAEA that no un-
declared nuclear- related activity is being carried out on a safeguarded 
state’s territory.

With the Additional Protocol in effect, whether through provi-
sional application or through formal entry into force, there should 
be considerably less controversy regarding the content of Iran’s safe-
guards obligations and regarding the scope of the IAEA’s authority 
to investigate and to assess Iran’s compliance with its safeguards 
agreements than there was during the period of confrontation. The 
Additional Protocol is in most respects quite clear on these sub-
jects. However, the provisions regarding access to undeclared sites 
in Article 5(b) and (c) of the Additional Protocol, and the activities 
that are permitted to the IAEA to be carried out at or near such sites, 
contain terms that have the potential for controversy between the 
IAEA and a safeguarded state, particularly in cases where the IAEA 
has requested access to sensitive sites, such as military facilities. This 
potential for disagreement over discrete terms of access in Article 5 
of the Additional Protocol appears to be the motivation behind the 
negotiated inclusion in the JCPOA of provisions addressing access 
in Annex I, Section Q. As described previously, this section provides 
in paragraph 75 that “if the IAEA has concerns regarding undeclared 
nuclear materials or activities, or activities inconsistent with the 
JCPOA, at locations that have not been declared under the compre-
hensive safeguards agreement of Additional Protocol,” the IAEA may 
request access to such locations. If the IAEA and Iran are unable to 
reach an access agreement or other explanatory solution satisfactory 
to the IAEA, the Agency may then submit its access request to the 
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Joint Commission, and Iran is committed to implementing the Joint 
Commission’s majority decision on the matter.

At first glance, the access provisions in Annex I, Section Q of the 
JCPOA do appear to give the IAEA a significant card to play in the 
event that concerns arise regarding activities within Iran that could 
be characterized as included in the quite broadly worded category 
of “activities inconsistent with the JCPOA” at undeclared locations. 
In the past, the IAEA and Iran have disagreed over specific IAEA re-
quests to visit sensitive locations within Iran, and in particular mili-
tary facilities such as Parchin. Here again, however, the fact of the 
legally nonbinding nature of the JCPOA, inclusive of this set of en-
hanced access commitments, should, it would be hoped, incentivize 
the parties to the agreement, and related actors including the IAEA, 
to be calculating and reasonable in their approach to disputes over 
access. The parties should be aware that excessively aggressive or 
unreasonable demands made by any side— such as unreasonable re-
quests by the IAEA to visit Iranian military facilities— could result in 
the collapse of the entire JCPOA framework.

Paragraph 15 of the JCPOA provides that the enhanced access 
provisions of Annex 1, Section Q will be in effect for fifteen years 
from Implementation Day. It does perhaps bear mentioning by way 
of clarification that throughout this period and beyond, Iran’s safe-
guards legal obligations will consist exclusively of the terms of its 
CSA and, as applicable (i.e., so long as it is either provisionally ap-
plied or has been brought into force), its Additional Protocol with the 
IAEA. The access provisions of Annex I, Section Q of the JCPOA are 
political commitments only and during the term of their duration are 
not within the authority of the IAEA or any other body to investigate 
or assess as a subject of safeguards obligation compliance.

B.  PMD

As mentioned previously, the Roadmap Agreement concluded be-
tween Iran and the IAEA in connection with the JCPOA led to the 
submission by the IAEA Director General to the Board of Governors 
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of a final assessment of the PMD issue in December 2015 and the ac-
ceptance of this report by the Board. The sixteen pages of the Director 
General’s report are quite technical in its review of the IAEA’s findings 
of fact concerning the various PMD allegations made by the IAEA, 
most notably in its November 2011 report. However, the conclusion 
section sums up the IAEA’s final assessment of the PMD issue:

The Agency assesses that a range of activities relevant to the de-
velopment of a nuclear explosive device were conducted in Iran 
prior to the end of 2003 as a coordinated effort, and some activi-
ties took place after 2003. The Agency also assesses that these 
activities did not advance beyond feasibility and scientific stud-
ies, and the acquisition of certain relevant technical competences 
and capabilities. The Agency has no credible indications of ac-
tivities in Iran relevant to the development of a nuclear explosive 
device after 2009.

The Agency has found no credible indications of the diver-
sion of nuclear material in connection with the possible military 
dimensions to Iran’s nuclear programme.

Some excellent technical and political analyses of the IAEA’s final 
PMD report have been offered.6 I will limit my comments to a brief 
consideration of the report’s legal implications for Iran and its insti-
tutional implications for the IAEA.

It will be recalled that at the end of Chapter 3, I said that I was 
personally persuaded by the view of Robert Kelley regarding the sub-
ject of past nuclear weaponization work conducted by Iran. This is 
the view that while Iran likely did conduct research and development 
activities on technologies and capabilities necessary for building a 
knowledge of how to construct a nuclear warhead following its war 
with Iraq in the 1980s, Iran likely never constructed a complete nu-
clear explosive device, or any of its primary components, and likely 

6. See, e.g., Robert Kelley, IAEA: Most PMD Claims Groundless, LobeLog, Dec. 10, 
2015; Peter Jenkins, Iran’s Nuclear Aberration, LobeLog, Dec. 7, 2015.
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never conducted any of these activities using nuclear material. It also 
likely stopped any active nuclear weapon research and development 
programs by 2003.

The IAEA’s final PMD report is significant in essentially confirming 
this view of Iran’s past nuclear weaponization efforts. This is at least 
normatively important in constituting the IAEA’s own determination 
of the facts of Iran’s nuclear weaponization research activities, at a 
level that does not constitute a violation of NPT Article II’s prohibition 
on the manufacture or other acquisition of a nuclear explosive device. 
And it is legally important in constituting the IAEA’s determination 
that no diversion of nuclear material to military uses occurred in the 
process of these research activities. Again, under Articles 1 and 2 of 
Iran’s comprehensive safeguards agreement, the exclusive purpose of 
IAEA safeguards on Iran’s nuclear facilities is to verify that no nuclear 
material is diverted from peaceful to military uses. The PMD report’s 
conclusions thus represent the IAEA’s formal determination that 
nothing in Iran’s past nuclear weaponization research activities consti-
tuted noncompliance with Iran’s safeguards agreement with the IAEA.

The IAEA’s final report on the PMD issue also has, in my view, 
important institutional implications for the IAEA itself. The report, 
and its acceptance by the Board of Governors, brings to an end the 
ill- conceived misadventure of the IAEA into the area of nuclear weap-
onization investigation and assessment. It will be recalled that at the 
end of Chapter 5 I argued that the combined systemic phenomena 
of the gap between expectations and capacity for the IAEA and the 
deep politicization of the IAEA’s governing bodies, added to the pro- 
Western views of the current IAEA Director General, have created 
a political environment in the IAEA that produced an overstepping 
of the bounds of the IAEA’s legal authority in its investigations and 
assessment of the PMD issue in the Iran case. Again, the IAEA has 
neither the legal authority nor the institutional capacity to act as a 
general nuclear weapons supervision regime or international bureau 
of investigation for rooting out and dismantling secret nuclear weap-
ons programs. In its ill- conceived efforts to act as one in prosecut-
ing its PMD agenda in the Iran case, it used third- party intelligence 
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information provided by states that it had no capacity to indepen-
dently verify and refused to share these sources of intelligence with 
the state that was the subject of the investigation. This tactic, which 
cannot but remind one of a criminal prosecution on the basis of secret 
evidence unavailable to the defendant or the jury, produced increased 
distrust among states in the reliability of IAEA determinations and 
in the independence and objectivity of the agency generally. As the 
Russian representative to the IAEA, Grigory Berdennikov, explained:

The risk here is obvious. False allegations generated by interested 
parties in order to exercise political pressure on a State unfor-
tunately remain part of current international landscape. They 
are quite common in many areas, including nonproliferation and 
one should admit could be very important sometimes involving 
issues of war and peace. Moreover, the intelligence services of 
some States may be tempted to use the IAEA as a tool to verify 
the information they receive via their operative channels. In 
other words— they may wish to turn the IAEA Department of 
Safeguards into their branch.

We do not want this to happen. We stress that the right to 
use all available safeguards relevant information should not be 
perceived as a blank check that Member States have given to the 
Secretariat in the area of information handling. The Secretariat 
remains a technical body of an international organization, which 
should work with data submitted via official channels or received 
during performing its statutory functions … We think that if 
the Secretariat decides to use any information, except for data 
obtained through its own inspection activity, it should duly dis-
close its origin and be ready to defend its credibility in an open 
discussion at the Board of Governors. Every State should have 
the right to publicly defend itself against false allegations and ac-
cusations generated by interested third parties or by the media.7

7.  Daniel H. Joyner, Statement by Russian Representative to the IAEA Grigory 
Berdinnekov, Arms Control Law, Oct. 21, 2014.
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The IAEA’s decision to embark on its PMD investigation in Iran 
was doomed to ignominy from the beginning as there were no legal 
authorities on which to base it and no legal criteria or standards which 
the agency could apply to determine compliance or noncompliance 
by Iran. In fact, the JCPOA and the Roadmap Agreement should be 
seen as constituting an extraordinarily fortunate escape for the IAEA 
from the metaphorical hole that it had dug for itself by commencing 
an investigation that had no clear basis for resolution. In the end, as 
part of the sui generis political settlement represented by the JCPOA, 
and under pressure from the P5+1 to conclude its PMD investiga-
tion, the IAEA agreed to produce a limited fact- finding report that 
contained no explicit compliance determination, and very few facts 
that were not already in the public domain, on the basis of a minimal 
level of face- saving cooperation by Iran. And again, the basic findings 
of the report found no facts to indicate noncompliance by Iran with 
any actual legal standard, i.e., whether in the NPT or in Iran’s com-
prehensive safeguards agreement.

It can only be hoped that the negligible benefit and huge costs 
associated with the IAEA’s Iran PMD investigation will stand as a 
cautionary tale for the agency going forward and that in future cases 
the IAEA will resist the temptation to swim out of its depth, in the 
interest of preserving the agency’s credibility.

C.  Missiles

In its Resolution 1929, adopted on June 9, 2010, the Security Council 
imposed a conventional arms embargo on Iran. It further addressed 
Iran’s ballistic missile program thus:

[The Security Council] decides that Iran shall not undertake any 
activity related to ballistic missiles capable of delivering nuclear 
weapons, including launches using ballistic missile technology, 
and that States shall take all necessary measures to prevent the 
transfer of technology or technical assistance to Iran related to 
such activities.
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Iran’s diplomats argued consistently that the Security Council’s 
arms embargo and proscriptions on Iran’s ballistic missile programs 
were unwarranted, and when negotiations began on the JCPOA they 
argued vigorously that they would not include their missile program 
on the agenda for negotiation along with their nuclear program. 
There is therefore nothing in the text of the JCPOA itself on the sub-
ject of Iran’s conventional weapons and missile programs. However, 
in Security Council Resolution 2231, the Council did make some 
changes to its treatment of these issues.

Annex B of Resolution 2231 provides for the temporary continu-
ation of the international conventional arms embargo on Iran, inclu-
sive of an exception for transfers approved by the Security Council. 
However, it further provides that the embargo will cease on the date 
five years from Adoption Day under the JCPOA. This date will be 
October 18, 2020.

With regard to Iran’s ballistic missile activities, Security Council 
Resolution 1929’s circumscription of course terminated, along with 
the Security Council’s other previous resolutions, on Implementation 
Day, January 16, 2016. In its place, Security Council Resolution 2231 
in Annex B provides the following text:

Iran is called upon not to undertake any activity related to ballis-
tic missiles designed to be capable of delivering nuclear weapons, 
including launches using such ballistic missile technology, until 
the date eight years after the JCPOA Adoption Day or until the 
date on which the IAEA submits a report confirming the Broader 
Conclusion, whichever is earlier.

The substitution of the leading phrase “calls upon” in this text 
in Resolution 2231 has legal significance, as I explained in Chapter 
6. The change to this invitational yet legally nonbinding phrase in 
Resolution 2231 means that, as of January 16, 2016, Iran is no 
longer under a legal prohibition regarding its ballistic missile activ-
ity from the Security Council. The remaining hortatory expression in 
Resolution 2231 by its terms expires on October 18, 2023.
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The removal of the Security Council’s legal prohibition on ballistic 
missile activity by Iran and its disentanglement from the nuclear issue 
can be seen as a significant victory for Iran in the JCPOA process.

As a general matter, on the ballistic missile issue as well as on the 
issue of the Security Council’s command in multiple previous resolu-
tions that Iran suspend its uranium enrichment program, Resolution 
2231 can be viewed as an instance of the Security Council’s having to 
walk back from its prior injunctions with which Iran had refused to 
comply, and in fact with which Iran consistently did not comply. In 
the end, the Security Council itself can be rightly seen as one of the 
parties to the JCPOA whose compromise with regard to its previous 
demands was required in order for the JCPOA to be agreed. While this 
was certainly a pragmatic approach for the Council to take, it does beg 
the question of what implications this walking back by the Council 
might have for future cases in which it takes strong, injunctive stances 
against states or other actors. Might the Iran case make such injunc-
tions appear less as immutable commands and more as negotiating 
positions? Might this perhaps be a positive evolution in both states’, 
and the Security Council’s own, understanding of the Council’s role and 
authority?

D.  Sanctions

As noted previously, the JCPOA’s Implementation Plan in Annex 
V provides for the initial termination or ceasing of application of 
both the U.N. Security Council’s economic sanctions on Iran and 
the unilateral nuclear sanctions imposed by the United States and 
the European Union on Iran, on Implementation Day, January 16, 
2016. It further provides for the final termination of the U.S.  and 
E.U. unilateral sanctions on “Transition Day,” which is set to occur on 
October 18, 2023, and for the final termination of the U.N. Security 
Council’s nuclear sanctions on “UNSCR Termination Day,” which is 
set to occur on October 18, 2025.

Among these actors, by far the least predictable with regard to 
the likelihood of its compliance with its commitments undertaken 
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in the JCPOA is the United States. The question of how the United 
States plans to abide by its commitments— including the precise 
legal machinations of presidential waivers and U.S. statutory law— 
and indeed whether it will abide by its commitments, is complex 
and uncertain. It would be foolish to predict both how and whether 
the United States will bring its domestic law into compliance with 
its commitments in the JCPOA. Among the variables in this equa-
tion is the U.S.  presidential election in November 2016, as well as 
frequent calls by members of the U.S. Congress for increased non- 
nuclear- related economic sanctions on Iran to compensate for any 
relief granted through the lifting of nuclear- related sanctions.

Even if the United States effectively lifts its secondary economic 
sanctions targeting non- U.S. entities, U.S. legal and natural persons 
are likely to remain prohibited from engaging in most financial trans-
actions in Iran and with Iranian persons. U.S. businesses, therefore, 
are likely to miss out on any investment and trade opportunities cre-
ated for, among others, European businesses through multilateral 
and unilateral sanctions relief.

Paul Pillar has persuasively made the case that U.S. noncompli-
ance with its commitments regarding sanctions relief under the 
JCPOA is the single most likely cause of the derailment of the entire 
diplomatic accord. As he has explained:

The scenario that presents the greatest danger of the nuclear 
agreement unraveling is thus one in which new sanctions legisla-
tion and other Iran- punishing moves by the U.S. Congress cross 
a line that leads most Iranians to get fed up and to say to heck 
with it. The incentives that led them to accept the restrictions on 
their cherished nuclear program would become too indiscernible 
to make the bargain seem worthwhile any more. And that would 
bring the deal- killing result that hardliners on our own side have 
wanted all along.8

8. What Would Be Most Likely to Unravel the Iran Nuclear Agreement, The National 
Interest, Feb. 4, 2016.
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IV.  ConCLusIon

My own view is that the JCPOA, and its associated diplomatic and 
legal developments, constitute a major triumph for diplomacy and 
for the peaceful resolution of international disputes. Its negotiators 
are to be commended for their work in crafting an agreement which 
demanded compromise on all sides, but which also gave each of the 
parties the core set of political victories needed to enable them to sell 
the agreement to their domestic constituencies and give the accord a 
chance for success. Time will tell, but the JCPOA regime may in ret-
rospect be credited with avoiding war. As such it represents the best 
possible model of successful diplomacy.

At its essence, the JCPOA sets out an approximately ten- year 
time frame during which all of the key commitments of its parties 
are to be implemented. At the end of that ten- year period, if all goes 
according to plan, all nuclear- related economic sanctions on Iran will 
have been formally lifted, and Iran will be at liberty to maintain a 
mature, full front- end nuclear fuel cycle that is recognized as legiti-
mate and that is subject to the same safeguards obligations as the 
nuclear programs of other advanced civilian nuclear energy states, 
such as Japan and Germany. A few relatively insignificant limitations 
on Iran’s nuclear program will remain for another five years after that 
point, with even fewer and less significant ones carrying on for yet 
another fifteen years. But practically, after ten years of implementa-
tion, the JCPOA should produce a new status quo in which Iran has 
become reintegrated with most elements of the world’s financial sys-
tems and is on a normalizing path with countries in Europe and Asia.

All of this, of course, depends on the successful implementation 
of the JCPOA. It cannot be overemphasized that the JCPOA is a le-
gally nonbinding diplomatic accord between its parties. The agree-
ment and commitments it represents could of course fall apart at any 
time, and for any one of myriad reasons. If this happens, relations 
between Iran and the West are likely to return to the status of active 
confrontation over Iran’s nuclear program. The next ten years of the 
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implementation of the JCPOA will no doubt be riddled with allega-
tions of noncompliance by all sides, as antithetical elements within 
domestic political systems attempt to derail the accord. Indeed, these 
have already begun. The success or failure of the JCPOA, and of the 
realization of the positive end state it envisions, will depend solely 
upon the political will of all sides.

I have now come to the end of this manuscript. I have attempted 
within it to provide an analysis of many of the most important legal 
questions that have arisen over the course of the past fourteen or so 
years during both the confrontation and, much more recently, accord 
phases of the Iran nuclear case. As I said in the Introduction, my hope 
is that all of this analysis will provide an instructional case study of 
the application of the relevant sources of international nuclear law, 
which will in turn inform both the ongoing diplomacy surrounding 
the Iran nuclear dispute itself, as well as similar future cases.

I would like to close by offering a few words on the IAEA. In this 
manuscript, I have at times been critical of the way in which the IAEA 
has handled the Iran case. I would not wish for readers to take from 
this criticism the impression that I think the IAEA is not overall an 
excellent and integral international organization, or that its work 
is unimportant. On the contrary, I  think that the IAEA has played 
an invaluable role in the international nuclear normative regime in 
the past and that it was fully worthy of its Nobel Prize in 2005. My 
criticism is meant in the vein of an amicus curiae— one whose advice 
has been unsolicited, but nevertheless is offered in order to assist the 
agency in fulfilling its important role in international law and inter-
national relations. The essence of my critique has been to remind the 
agency of the importance of staying within its clear legal authori-
ties, which have been carefully negotiated and agreed to by its states 
parties. I have argued that the IAEA’s continued credibility as an in-
dependent technical supervisory body of states’ nuclear programs 
depends, at least in part, on its observance of these limitations. And, 
somewhat gratifyingly, I have some grounds for optimism that the 
points of critique I have raised, which have also and much more influ-
entially been raised by states in the IAEA General Conference, have 
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begun to find some traction in the Board of Governors and in the 
Secretariat. As Mark Hibbs has recently observed:

While for Western states the Iran crisis was about Iran’s non- 
compliance with its obligations, Iran, joined by developing and 
non- aligned countries, brought forth a narrative which framed 
the crisis as being instead about the IAEA’s objectivity, compe-
tence, and authority, and about states’ “nuclear rights”… [The] 
themes Iran raised in its defence increasingly resonated among 
some member states in discussion in the board and the IAEA 
General Conference about the agency’s development of the [state 
level concept], especially since 2012.

Given this background, during implementation of the JCPOA 
the IAEA may be challenged to demonstrate that it is implement-
ing safeguards in Iran according to the letter of its legal authority 
and obligations, and that it will not be unduly swayed by pow-
erful member states that have concluded an informal political  
arrangement with Iran.9

9.  Iran and the Evolution of Safeguards, Carnegie Endowment for 
International Peace, Dec. 16, 2015.
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